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Preface

National labour administration systems have a crucial role in conception
and implementation of national labour policies but the effectiveness of
labour administration institutions is not to be taken for granted. Many
governments have thus recently taken efforts to modernize their labour
administration systems and increase their performance by implementing
various types of administrative reforms such as improving planning and
coordination, introducing performance management schemes or using
new technologies especially in management processes and in providing
services to the public. Some of them have also taken measures to reach
out to the informal sector which is largely beyond the scope of labour
administration in many parts of the world. In addition, many labour
administration bodies have strengthened their cooperation with social
partners and built partnerships with non-governmental organizations.
Extended reliance on the private sector especially in terms of contracting
and quality control is a notable development and one that also presents
specific challenges.

At the same time many labour administrations in both developed and
developing countries have been trying to increase compliance with labour
laws. This is a complex matter as compliance is determined not only by the
effectiveness of labour inspection services but also other factors such as
quality of labour legislation and speed of judicial proceedings, awareness
of employers and workers of their right and obligations, the quality of
industrial relations especially at the workplace level as well as other
factors.

The State through its labour administration system bears a heavy
responsibility in the social field most importantly to safeguard the
fundamental human rights of workers and in particular to ensure respect
of the minimum age for admission to employment, abolition of forced
labour, freedom of association, the right to collective bargaining, non-
discrimination and equal remuneration for work of equal value. Moreover,
labour administration has strengthened cooperation with social partners
and has helped grow greater collaboration with social partners and non-
governmental organizations. At the same time focus on compliance
of labour laws is also there. Thus the entire gamut of sphere of labour
administration has become very wide and complex.

India has a federal system of government and labour is on the concurrent
list. Both Central and state governments have the power to enact
legislations and formulate schemes/programmes for the betterment of
working and living conditions of the workforce in the country. For all
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issues relating to the organized and unorganized sector, the Ministry of
Labour & Employment (MoLE) is the nodal ministry at the Central level.
Similarly, there are Labour Departments at the State level looking after the
interests of the workers at the State level.

The main challenge before the labour administration system in India today
is the large informal economy. Workers in informal and non-regular forms
of the employment are not covered by labour legislation. The current
Government has embarked on a major labour law reform agenda with the
objective of addressing informality and bringing unorganized workers
and businesses in purview of labour law.

In this background the present Study is an effort in the direction of
highlighting the reforms undertaken in the states of Gujarat, Madhya
Pradesh and West Bengal and identifying their similarities and differences

in approach.

Dr. H. Srinivas
Director General
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Chapter 1
Introduction and Review of Literature

1.1 Introduction

The subject of labour reforms has been under debate over the last two
decades in India. The dominant narrative is that there are too many labour
laws and most of those are quite old and they are adversely affecting
India’s employment potential. Liberalization of the economy started
happening since 1991and from late nineties and early 2000, there has been
a growing demand to have a broad-based labour reforms as part of second
generation reform. To realize the full potential of Indian economy and as
a follow-up of first set up liberalization measures, it is thought that labour
reforms should follow. It is in wide circulation since then but nothing
much happened till recently. Some attempts have been made to rationalize
and simplify labour laws. Certain measures were taken to improve the
efficiency of the labour administration as well as maintaining its relevance
in the present context.

Labour being in the concurrent list, reform initiatives have started both
in Centre and State sphere. Centre is presently engaged in formulating
Labour Codes (Wage, Welfare, Social Security and Industrial Relation)
as part of rationalization and simplification of labour laws. Extensive
tripartite consultations are presently being held to finalize these Codes.
At the same time, quite a number of States are carrying out significant
labour reforms at their respective States. There are two aspects of such
reforms: amendments in the existing labour laws and administrative
reform of the labour administration. Administrative reform has strong
linkages with Ease of Doing Business (EoDB) initiatives and quite heavily
using information and communication technology. In this study, I will be
concentrating on labour reform initiatives in three States namely Gujarat,
Madhya Pradesh and West Bengal. This Study will examine the nature
of reforms that has been carried out in these three States and their larger
implications on labour administration and labour market. It will try to
formulate recommendations which subsequently inform policy-making.

1.2 Review of Literature

The emergence the New Economic Policy has made several regulatory
provisions seem highly restrictive adversely affecting the ease of doing
business. While governments at both the central and state level have
attempted to deregulate labour by easing the reforms, trade unions have
resisted any such move and in fact protested against the relaxation in
labour practices.
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Professors Timothy Besley and Robin Burgess find that rigid labour laws
lead tosignificantreductioninemployment, productivity and growth. More
importantly, they document a strong relationship between labour laws
and urban poverty. In other words, rigid labour laws are also associated
with increased urban poverty (Timothy Besley, 2004). The study on
manufacturing growth during 1958-1992 says that “States which amended
the Industrial Disputes Act in a pro worker direction experienced lowered
output employment and investment in registered formal manufacturing.
In contrast output in unregistered or informal manufacturing increased.
Legislating in a pro worker direction was also associated with increase in
urban poverty. This suggests that attempts to redress the balance of power
between capital and labour can end up hurting the poor.”

According to Fallon and Lucas employment in organised manufacturing
would have been 17.5 per cent higher in the absence of job security
regulations (Fallon & Lucas, 1991).

Alabour marketisinflexible if the level of unemployment insurance benefits
is too high or their duration is too long or if there are many restrictions on
the freedom of employers to fire and to hire or if the permissible hours
of work are too tightly regulated or if excessive generous compensation
for overtime work is mandated or if trade unions have too much power
to protect incumbent worker against competition and to control the flow
of work at the site of production or perhaps if statutory health and safety
regulations are too stringent.

Eighty per cent of Indian manufacturing output comes from enterprises in
the formal sector while a similar proportion of manufacturing employment
is generated by enterprises in the informal sector. This is a fundamental
disconnect: one set of enterprises accounts for most of the output while
another set of enterprises accounts for most of the employment. It has also
created a labour aristocracy that seeks to protect its privileges but in effect
keeps the majority of industrial workers trapped in informal enterprises. The
policy challenge that emerges from this paradox is clear. The government
has to create conditions that encourage large enterprises to take on more
workers while making it easier for informal enterprises to grow in scale.

Of course there are a large number of voices advocating the importance
of these reforms in inhibiting the ‘low road to growth’ (Sengenberger &
Campbell, 1994). They observe that as long as it is possible for the firm to
compete on the basis of reducing cost they will continue to lower wage
and labour standards. They believe that the boost in productivity with
innovation in technology, product design and organisation (high road to
growth) will occur only when the other road is barred.

Two papers based on the empirical information on changes in laws on
labour in India, which have had the most influence in policymaking circles,
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are Lucas (1993) and Besley and Burgess (2004), particularly the latter. It
was common in the theoretical literature of the 1980s and 1990s to explain
unemployment in developed countries in terms of a simple model of a
non-clearing labour market, where employment and real wage were given
by the intersection of a downward-sloping demand curve for labour and
an upward sloping wage-setting curve, with a labour supply and labour
demand curves have usual interpretations. Butithas no unique interpretation
and has been interpreted differently in different models. For example, in the
efficiency wage theory of Shapiro and Stiglitz (1984), it can be interpreted as
a no-quitting or no shirking locus, or in the insider-outsider (I-O) theory of
Lindbeck and Snower (1990), it may represent an insider’s wage claims.

The I-O model of wage setting is therefore not the only explanation
for the persistence of involuntary unemployment in the theoretical
literature even though policy advocacy for labour market flexibility is
the logical outcome of the model. There are other explanations that have
little to do with rigid institutional rules that make labour retrenchment
difficult. Shapiro and Stiglitz (1984) for example, show how the inability
of employers to observe workers’ on-the-job effort in a costless way,
explains involuntary unemployment as an equilibrium phenomenon. In
their model, unemployment results from imperfect monitoring of effort.
In equilibrium, all firms pay the same wage above the market-clearing
rate, and unemployment, which makes job loss costly, serves as a device
for worker discipline. Having gone through these theoretical insights, one
might argue that the models to explain the persistence of unemployment in
Europe and the United States and their implications for a policy to ensure
labour market flexibility have little relevance in the Indian context. At the
other extreme, excellent papers have been written to argue for the ‘benefits
from rigid labour markets” in the Western context (Agell,1999). There is no
inherent trade-off between dynamic efficiency and basic income security
for the working poor despite a long stream of theoretical literature on this
supported by strong empirical evidence (Chakraborty, 2014)

There is no trade-off between labour flexibility and providing basic
economic support to the poor workers (Chakraborty, 2014). This forms the
basis for labour market regulation that includes the following aspects of
employment such as the conditions of work. Wages and remuneration,
employment security and social security measures that can enhance
the capability of workers (National Commission for enterprises in the
Unorganized Sector (NCEUS), 2009).

With growing casualization of the work force, the size of the informal
economy has been expanding which implies rising economic insecurity
and vulnerability of the workers. Studies have revealed that the workers
in the informal sector are deprived of economic security and other forms
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of social protection. Thus ILO has introduced the notion of social security
as a fundamental human right to compensate the workers employed in
the informal sectors of the economy. The basic idea of social security is to
provide social means to prevent deprivation of workers and protect them
from vulnerability (Dreze and Sen, 2002). Hence they have introduced a
much broader concept of social security to incorporate economic security
and not just basic security. The two forms of social security are protection
and promotion. The protective measures are directed towards protecting
the workers and their families to meet unforeseen contingencies such as
preventing a decline in their standard of living as a result of an economic
crisis. The promotional measures are aimed at enhancing the living
conditions of workers with the help of poverty alleviation programmes
such as mid-day meal scheme. The ILO’s notion of social security involves
a wide range of public norms grouped under social assistance and social
insurance. The social assistance includes various measures to protect
people with various kinds of disability. The social insurance includes
protection to works in cases of income loss due to any kind of employment
injury, sickness etc. (Rani and Unni, 2002). The idea of social protection
of workers has become significant from the decade of 90s to address the
problems of poverty and vulnerability.

In the context of developing countries where the size of informal economy
is large the workers need a much more comprehensive social protection
policy designed by the State. A comprehensive social protection policy
should encompass promotional measures, preventive measures and
protective measures. The promotional measures aim at improving
endowments, exchange entitlements, real incomes and social consumption.
The preventive measures are meant to avert deprivation and protective
measures provide relief from deprivation. The NCEUS’s report on
‘Conditions of Work and Promotion of Livelihoods in the Unorganized
Sector” (2007) has incorporated the broad concept of social protection. The
report has reviewed the working conditions of the farmers, wage workers,
home based workers to set up a comprehensive strategy for generating
productive employment opportunities in the informal sector units while
ensuring decent work approach combined with income and social security.
The decent conditions of work include several issues related to payment
of minimum wages, reasonable hours of work, work environment, safety
conditions and also redressing of disputes. ILO’s concept of decent work
also matches with the broad concept of social security as developed by
Guhan (1994). The basic idea of social security is that it promotes happiness
of individuals which is beneficial for growth and stability.

Standing (1999) has proposed that a good society is the one which ensures
a good labour market with well- functioning policies and institutions such
that the individuals enjoy basic security. The argument of social security
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for the workers supports the intuitionalist perspective of the labour market
institutions. The social security measures help to fulfil a redistributive role in
the market economy by providing an insurance cover against various forms
of adversities. Various States in India have adopted social security measures
to protect the worker’s rights but there are differences with regard to their
levels of performance. For instance, the first welfare fund was set up in
Kerala in 1969 with an active support from the state government to provide
economic security to the workers. The welfare fund came to be known as
Toddy Tapers” Welfare Fund that has functioned effectively throughout
the State. By 1980’s a large number of welfare funds were formed and
the employer’s contribution add to finance the funds. The Social security
in Kerala is considered as a political right of the workers. Thus the policy
makers can take lessons from the Kerala welfare fund model to design an
effective social security system for very S tate.

The debate regarding the role of the State to provided social protection is
an important area of concern. In the overall scenario of the Indian State
having been active in extending social security benefits to the people, there
is a small segment of the working populace belonging to the public sector
and organized private sector that has had the privilege of those benefits.
However, with the State taking a pro- business stance from the mid-
eighties, the organized sector privileges have also been under pressure.
The organizational strength of the workers in the formal sector has also
declined because of the State’s inability to bail-out the sick industrial
units by bringing them under the public fold, which was the practice
earlier. The State was also expected to adopt a pro-labour stance with an
active involvement in the tripartite negotiations. Even though the formal
tripartite structure has not been dismantled, the State has almost stopped
taking a pro-labour stance. Thus the welfare role of the State to support the
organized sector workers with respect to the payment of the legal dues has
declined over the years. When the State is indifferent, if not offensive, to the
organized sector, what role does the State take as far as the unorganized
sector workers are concerned? We try to examine whether the same State
is benevolent towards the so called ‘residual sector” of the economy. Is the
State equally reluctant in providing social security coverage to the informal
sector workers? Is the recent progress in the social security coverage for the
informal sector workers a result of the pressure from below or driven by
the need for containing the discontent that has followed from squeezing of
the organized sector towards greater flexibility of the labour market?

Thus it would be insightful to keep the organized sector in the background
while looking at the social security measures for the unorganized sector and
examine the social security schemes in the context of the changing dynamics
of the two sectors of the economy. The terms organized or formal and
unorganized of informal are used interchangeable throughout the study.



Chapter 2
Labour Reforms in the State of Gujarat

The Labour Laws (Gujarat Amendment) Bill 2015 was passed by the
government of Gujarat and then by President Pranab Mukherjee to ‘relax
labour laws to give an impetus to industrialisation in the State’. The new
law consists of provisions like settling disputes between workers and
management through a compromise formula with ‘compounding of
offences’” and provisions to ban strikes in public utility services for up to
one year.

1.  Act29 of 2015- The Labour Laws (Gujarat Amendment) Act

In the Employee’s Compensation Act, 1923 in section 22 to sub section 1A
a provision was added by which when an employee or his dependents fail
to apply for compensation within a period of 90 days such an application
can be filed by an officer authorised by state government.

2. The Industrial Dispute Act 1947:

It is proposed to amend the provision of declaring any activity as Public
Utility Service from six months to initially one year and subsequently for
two years. The said amendment will help increase of industrial productivity
and public at large will be benefited for continuous services of various
emergencies.

However, workers / industries can agitate their issues by way of strike /
lock-out, as the case may be, after giving notice of 14 days.-The complaints
of reinstatement can be filed by the workers within one year (previously
three years) from the date of retrenchment. The Chapter V-D of the
Industrial Disputes Act, 1947 is applicable to the Special Economic Zone
(SEZ), where, the retrenchment of workers is kept out of the definition of
Industrial Dispute, under the Industrial Disputes Act, 1947. To strike a
balance, the retrenchment compensation is enhanced from 15 days to 45
days in Special Economic Zone (SEZ). The present Bill proposes, to expand
the ambit of Chapter V-D of the Industrial Disputes Act, 1947 to Special
Investment Regions (SIR), 100 % Export Oriented Units and National
Investment and Manufacturing Zone (NIMZ). The bill also proposes to
enhance the retrenchment compensation to 60 days. It is proposed to
amend the provision for Notice of Change in Schedule IV of the Industrial
Disputes Act, 1947, so as to exempt the industries from giving the notice
of change in cases of change in labour management due to modernization
and innovations.
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-Penalty for whoever contravenes any of the provisions of this Act is
increased from 100 INR to 21000 INR

Section 31A to be inserted after section 31 namely Compounding of
Offences:

Any offence punishable under section 25Q (Penalty for layoff and
retrenchment without previous permission), 25R (Penalty for closure),
25U (Penalty for committing unfair labour practices), 26(Penalty for illegal
strikes and lockouts), 27(Penalty for instigation, etc.), 28(Penalty for giving
financial aid to illegal strikes and Lockouts), 29(Penalty for breach of
settlement or award), 30A(Penalty for closure without notice), 31(Penalty
for other offences)

Sr. No. | Section Compounding amount
1 2 3
25Q 25 days wages last drawn by each workman.
25R 60 days wages last drawn by each workman.
25U (i) By each workman 150/- per day but not exceeding

3000/ - in aggregate;

(i) By employer 300/- per day but not exceeding the
amount in aggregate as shown below:

Number of workmen employed | Amount not exceeding
in the industry
1 to 50 % 7,000/-
51 to 100 %10,000/-
101 to 500 % 15,000/ -
More than 500 %20,000/ -
4. 26 (i) In case of illegal strike, 150/- per day by each

workman but not exceeding 3000/ - in aggregate;

(i) In case of illegal lock-out 300/-per day by an
employer but not exceeding the amountin aggregate
as shown below:

Number of workmen employed | Amount not exceeding
in the industry

1to 50 % 7,000/ -
51 to 100 10,000/ -
101 to 500 15,000/ -

More than 500 20,000/ -
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5. 27 and|As per section 26 above for illegal strike and lockout.

28

29 200/ - per day in respect of each of the workman.

30A 25 days wages last drawn by each workman.

31(1) Number of For first For second |For third
workmen offence offence offence
employed in the
industry
1to 50 %10,000/- | ¥15,000/- | ¥20,000/-
51 to 100 %15,000/- | ¥20,000/- | ¥25,000/-
101 to 500 %20,000/- | ¥25,000/- | ¥30,000/-
More than 500 % 30,000/- | ¥35,000/- | ¥40,000/-

9 31(2) (i) For each workman, for the first offence ¥ 1000/ -,

for the second offence ¥ 2000/- and for the third
offence ¥ 3000/ -

(if) For Employer:

Number of For first For second |For third
workmen offence offence offence
employed in the

industry

1to 50 %1500 <3000 T 6000
51 to 100 <3000 6000 10000
101 to 500 <4000 < 8000 15000
More than 500 5000 < 10000 < 20000

Offence committed of the same nature will be compoundable for the first
three offences, after the offender has acted to the satisfaction of the officer
or authority that such an offence is not continued any further.

Also the amount received will be paid to concerned workman or equally
amongst workmen or deposited in Gujarat State Social Security Board
constituted under the Unorganised Workers Social Security Act 2008.

Entries no 6 to 11 in Fourth schedule (Conditions of Service for change of
which notice is to be given) to be deleted (these are 6. Starting, alteration
or discontinuance of shift working otherwise than in accordance with
standing orders; 7. Classification by grades; 8. Withdrawal of any customary
concession or privilege or change in usage.9. Introduction of new rules of
discipline, or alteration of existing rules, exceptin so far as they are provided
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in standing orders;10.Rationalisation, standardization or improvement of
plant or technique which is likely to lead to retrenchment of workmen;11.
Any increase or reduction (other than casual) in the number of persons
employed or to be employed in any occupation or process or department
or shift [not occasioned by circumstances over which the employer has no
control].)

3. Minimum Wages Act, 1948

In shops or establishments or factories employing, the payment of
wages is done through Bank account only (Amendment of Section 11).
As per new definition of Employer “Outsourcing Agency” will also be
included as Employer; an outsourcing agency means an agency which
by a contractual agreement or otherwise provides services or supplies
employees (Amendment of Section 2).

Addition of section 18A in Minimum Wages Act 1948 under which
Employer as notified by state government must enrol under the self-
certification cum consolidated annual return scheme.

The state government will prescribe audit and assessment norms for
compliance of labour laws and labour standards.

Under Section 22A (General provision for punishment of other offences)
five hundred rupees to be substituted by twenty one thousand rupees
for any offence punishable under section 22A (General provision for
punishment of other offences) after application be calculated as per table
below:

Section Compounding amount
2 3

22A Number of employees|For  first|For second|For third
employed in the industry | offence offence offence
1to 50 31500 %3000 36000
51 to 100 33000 3 6000 10000
101 to 500 4000 % 8000 % 15000
More than 500 ¥ 5000 310000 % 20000

The State government after notification in the Official Gazette must amend
the compounding amount specified in the Table Above.

The offence committed of the same nature shall be compoundable only for
the first three offences.
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Also the offences shall be compounded only after the alleged offender has
acted to the satisfaction of such officer or authority that such offence is not
continued any further.

4. The Factories Act 1948

Insertion of new section after section 111 in Act 63 of 1948 (The Factories
Act).

Section 111AA all occupiers as notified by state government (taking
into consideration number of employees and nature of manufacturing
process) has to get themselves enrolled under the self-certification cum
consolidated annual return scheme. The state government will prescribe
the audit and assessment norms for compliance of labour laws and
labour standards. The employer stands to gain incentives as per the
results of the audits and assessments. Employer who complies can also
seek exemption.

5. The Motor Transport Workers Act, 1961

Insertion of new section 34A in 27 of 1961 (The Motor Transport Workers
Act).

Offences punishable under section 29, 31 and 32 may be compounded for
an amount of 5000 INR. Provided offence committed of the same nature
will be compoundable for the first three offences, after the offender has
acted to the satisfaction of the officer or authority that such an offence is
not continued any further.75% of the compounding amount is paid to
the concerned worker and if not identifiable then to Gujarat State Social
Security Board constituted under the Unorganised Workers Social
Security Act 2008.

6. The Payment of Bonus Act, 1965

Insertion of new section after section 26 in Act 21 of 1965(The Payment of
Bonus Act).

Section 26A all occupiers as notified by state government (taking into
consideration number of employees) has to get themselves enrolled under
the self-certification cum consolidated annual return scheme. The state
government will prescribe the audit and assessment norms for compliance
of labourlaws and labour standards. The employer stands to gainincentives
as per the results of the audits and assessments. Employer who complies
can also seek exemption.
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Compounding amount
2
Number of employees employed |  For first For second | For third
in the establishment offence offence offence
1to 50 %1500 33000 T 6000
51 to 100 33000 % 6000 310000
101 to 500 34000 3 8000 % 15000
More than 500 % 5000 310000 % 20000

Provided offence committed of the same nature will be compoundable for
the first three offences, after the offender has acted to the satisfaction of the
officer or authority that such an offence is not continued any further.75%
of the compounding amount is paid to the concerned worker and if not
identifiable then to Gujarat State Social Security Board constituted under
the Unorganised Workers Social Security Act 2008.

7. The Beedi & Cigar Workers (Conditions of Employment) Act, 1966

Insertion of new section 33A in 32 of 1966(The Beedi & Cigar Workers
(Condition of Employment) Act 1966

Offences punishable under sub section (1) of section 33 may be
compounded for an amount of 5000 INR. Provided offence committed
of the same nature will be compoundable for the first three offences,
after the offender has acted to the satisfaction of the officer or
authority that such an offence is not continued any further.75% of
the compounding amount is paid to the concerned worker and if not
identifiable then to Gujarat State Social Security Board constituted
under the Unorganised Workers” Social Security Act 2008.

8. The Contract Labour (Regulation & Abolition) 1970

Insertion of new section 25A in 37 of 1970(The Contract Labour (Regulation
& Abolition) Act 1970)

Any offence punishable under sub section (1) and (2) of section 22 and
section 24 of this act after application by alleged offender be calculated as
per table below
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Sections Compounding amount
2 3

22(1), 22(2) and|Number of workmen employed | Amount not exceeding

24 in the establishment
1to 50 %7000/ -
51 to 100 %10000/-
101 to 500 %15000/-
More than 500 320000/ -

Provided offence committed of the same nature will be compoundable for
the first three offences, after the offender has acted to the satisfaction of the
officer or authority that such an offence is not continued any further.75%
of the compounding amount is paid to the concerned worker and if not
identifiable then to Gujarat State Social Security Board constituted under
the Unorganised Workers” Social Security Act 2008.

Insertion of new section 29A after section 29

Every principal employer or contractor as notified by state government
(taking into consideration number of employees) has to get himself
enrolled under the self-certification cum consolidated annual return
scheme. The state government will prescribe the audit and assessment
norms for compliance of labour laws and labour standards. The employer
stands to gain incentives as per the results of the audits and assessments.
Employer who complies can also seek exemption.

9. The Payment of Gratuity Act, 1972

Insertion of new section 10A & 10B in 39 of 1972(The Payment of Gratuity
Act, 1972)

Any offence punishable under sub section (2) of section 9 as the provisions
of the rules 3, 6(1), 8, and 10A (7) of the Payment of Gratuity (Gujarat)
Rules, 1973 after application by alleged offender be calculated as per table
below

Compounding amount
2

Number of employees employed |Rule 3 |Rule 6(1) |Rule 8 |Rule 10A
in the establishment (7)

1to 50 %5000 [¥10000 [%2000 (%3000

51 to 100 %5000 [315000 [%2000 | 3000

101 to 500 %5000 [320000 |3 2000 | 3000
More than 500 %5000 [%25000 |3 2000 | 3000
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Provided offence committed of the same nature will be compoundable for
the first three offences, after the offender has acted to the satisfaction of the
officer or authority that such an offence is not continued any further.75%
of the compounding amount is paid to the concerned worker and if not
identifiable then to Gujarat State Social Security Board constituted under
the Unorganised Workers Social Security Act 2008.

Every employer as notified by state government (taking into consideration
number of employees) has to get himself enrolled under the self-certification
cum consolidated annual return scheme. The state government will
prescribe the audit and assessment norms for compliance of labour laws
and labour standards. The employer stands to gain incentives as per the
results of the audits and assessments. Employer who complies can also
seek exemption.

10. The Equal Remuneration Act, 1976
In Section 10 sub section 3, 500 INR substituted by 21,000 INR

Insertion of new section 11A in 25 of 1976 (The Equal Remuneration Act,
1976)

Any offence punishable under sub section (2) of section 9 as the provisions
of the rules 3, 6(1), 8, and 10A (7) of the Payment of Gratuity (Gujarat)
Rules, 1973 after application by alleged offender be calculated as per table
below

Sr. No. | Sections Compounding amount
1 2 3

Number of workers For first For For third
employed in the offence | second | offence
Establishments or offence
employment

1 10(1)and |1 to 50 % 1500 ¥ 3000 % 6000

10(3) 51 to 100 33000 | 6000 | 10000

101 to 500 T 4000 % 8000 % 15000
More then 500 X 5000 310000 | 20000

2 10(2) Difference in the remuneration paid and actually payable,
for 90 days for every completed year of service of each
worker.

Provided offence committed of the same nature will be compoundable for
the first three offences, after the offender has acted to the satisfaction of the
officer or authority that such an offence is not continued any further. 75%
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of the compounding amount is paid to the concerned worker and if not
identifiable then to Gujarat State Social Security Board constituted under
the Unorganised Workers Social Security Act 2008.

11. Building & Other Construction Workers (Regulation of Employment
and Conditions of Service) Act 1996

In Section 2 Sub section 1 clause e in sub clause 11 the words “draws wages
exceeding one thousand six hundred rupees per mensem” substituted by
“draws wages three times more than the monthly wages of skilled labour”

12. The Unorganised Workers Social Security Act, 2008

In schedule II entry no. 2 deleted

Interpretation

Here is an act wise interpretation of the above-mentioned amendments
The Employee’s Compensation Act, 1923

Section 22{1(A)}

Old provision: Application required to be made by an employee or
dependents for compensation in case of non-fatal injury due to accidents.

Amendment: If application for compensation is not done in 90 days,
then such application may be filed by officer authorized by the state
government.

Impact: Hand holding by the state government for giving compensation.
The Industrial Disputes Act, 1947
Section 2(n)

Old Provision: Public Utility Service

Notification for Declaring Public utility services initially is for 6 months
and further renewed for maximum 6 months.

Amendment: Notification for declaring public utility service is for period
of 1 year and further Renewed for maximum 2 years.

Impact: Industrial peace, increase in productivity and uninterrupted
employment.

Section 2{A (3)}

Old Provision: Employee retrenched from industry has to file his
reinstatement application before Labour Commissioner within three years
of retrenchment.
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Amendment: The time limit of 3 years is reduced to 1 year.

Impact: It will increase awareness in workers and accountability of records
which will lead to speedy disposal and justice to workers.

Section 25{v (2)}

Old Provision: The Existing provision applicable to Special Economic
Zone (SEZ) where retrenchment is kept out of the definition of Industrial
Dispute

Amendment: The Existing provision is also made applicable to Industrial
Establishment located in Special Investment Region (SIR), all 100% Export
oriented Units (EOU), National Investment and Manufacturing Zone
(NIMZ)

Impact:

*  May lead to increase investment
*  May lead to increase employment

Section 25 (z) (a) (1) (b)

Old Provision: The workman employed in any industry located in SEZ
having continuous service of not less than 1 year entitled for 45 days’
retrenchment compensation per completed year on retrenchment.

Amendment: Workers in SIR, NIMZ and 100% EOU to get compensation
of 60 days for every completed year.

Impact: Increase in compensation will help in financial rehabilitation of
worker.

Section 31 (A)

Old Provision: At present there is no provision of compounding of
offences for violation of Section 25(0), 25(R), 25(U), 26, 27, 28, 29, 30, (A),
31(1) and 31(2)

Amendment: The provision for compounding of offences for Sections
- 25(Q), 25(R), 25(U), 26,27,28,29,30(A), 31(1), 31(2), is incorporated
with minimum compounding amount of Rs.7000/- and maximum
compounding amount of Rs. 40000/ -

Conditions for Compounding Offences and Impact

*  Compounding only after compliance of workmen grievance

* 100% compounding amount to be distributed to affected workmen

* In case workmen are not identifiable, compounding amount is
deposited in Gujarat Unorganized Workers Social Security Board
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Compounding of Offences under different Labour Laws
Existing Provisions under following Acts:

o The Minimum Wages Act, 1948,

*  The Equal Remuneration Act, 1976,

*  The Motor Transport Workers Act, 1961

e The Contract labour (R&A) Act,1970

*  The Payment of Bonus Act, 1965

e The Payment of Gratuity Act, 1972

*  The Beedi Cigar Workers Act, 1966

Amendment: The provision of compounding of offences is incorporated
with minimum compounding amount of Rs. 1500/- and maximum
compounding amount of Rs. 20000/ -

Conditions for compounding offences and Impact:

*  Compounding only after compliance of workmen grievance
*  75% compounding amount to be distributed to affected workmen

* In case workmen are not identifiable, compounding amount is
deposited in Gujarat Unorganized Workers Social Security Board

The industrial Disputes Act, 1947
Amendment of fourth Schedule

Old Provision: There are 11 entries at present in fourth schedule of this
Act, regarding “Notice of change”

Amendment: Entries No. 6 which provides for starting alteration or dis-
continues of shift working otherwise than in accordance with Standing
Orders is deleted from the fourth schedule

Entries No. 11 which provides for increase or reduction in number of
persons employed in any occupation or process or department is deleted
from the fourth schedule

Impact: Shall lead to increase in productivity and in competitiveness
The Minimum Wages Act, 1948
Section 2 (e)

Existing: At present there is no expressive provision of “out sourcing
agency” in the employer’s definition

Amendment: In the amendment “out sourcing agency” is included in the
definition of employer
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Impact: The exploitation of employees employed by outsourcing agency
can be regulated to a certain extent.

The Minimum Wages Act, 1948
Section 11 (1)
Existing: At present minimum wages to the workers is paid by cash

Amendment: The payment of minimum wages through cheque or bank to
workers working in industries registered under the Factories Act & Gujarat
Shop and Establishment Act and employing more than 20 Employees

Impact: This amendment will bring transparency in paying minimum
wages and will protect workers from exploitation

Enhancement of Penalty

Labour Laws Covered:

*  The Industrial Disputes Act, 1947
*  The Minimum Wages Act, 1948

*  The Equal Remuneration Act, 1976

Existing Provision: At present penalty amount under these Acts is
meagre

Amendment & Impacts:
*  The Penalty amount is increased up to Rs. 21000

*  Expectation is that compliance will increase

The Building and other Construction Workers (Regulation of
Employment & Conditions of Service) Act, 1996

Section 2 (E) (ii)

Existing: As per the present definition of construction workers drawing
wages not exceeding Rs. 1600/ - per month are covered under the provisions
of the Act

Amendment: Amendment to cover construction workers drawing wages
up to three times the monthly wages shall be covered under provisions of
the Act

Impact: More construction workers will be covered under applicable social
security schemes

The Unorganized Workers Social Security Act, 2008

Existing: The unorganized workers governed under the provisions of six
Acts mentioned in Schedule II of this Act
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Amendment: Entry No.2 (i.e. Industrial Dispute Act 1947) is deleted from
the schedule

Impact: More unorganized workers will be impacted of various social
security schemes

Self-Certification cum Consolidated Annual Return Scheme
Act Covered:

e The Minimum Wages Act, 1948

*  The Factory Act, 1948

e The Contract Labour (R&A) Act, 1970
*  The Payment of Bonus Act, 1965

*  The Payment of Gratuity Act, 1972

Existing: At present provision of self-certification is voluntary
Amendment & Impacts:

*  Statutory enrolment to the scheme for establishments, notified by
state government

*  Audit and assessment for compliance of labour standards

*  Exemption from routine inspection to industry which complies with
labour laws and labour standards

* Awards and incentives to employers’ subject to outcome of audit and
assessment

Name of the Public Utility Services Unit

The Gujarat Cancer & Research Institute, Ahmedabad.
The Gujarat State Road Transport Corporation.

The Odhav Environment Project Ltd.

Reliance Industries, Vadodara.

Kaira District Co-Operative Milk Producers Union Ltd. Anand.
Reliance Industries Ltd. (Manu. Divi.) Hzira, Surat.
Larsen &Toubro Ltd, Hzira, Surat.

G.S.F.C. Kosamba, Surat.

Esar Steel India Ltd, Choryasi, Surat.

D.N. Maheta, Sarvajanik hospital, Navasari.
Ashaktatashram Hospital, Surat.

The Gujarat Kmikal Port Tarminal Co. Ltd. Lakhigam, Dahej,
Bharuch.

13. Reliance Industries, Dahej, Bharuch.
14. G.N.F.C. Bharuch.
15. Vardhman Acrylics Ltd. Jhaghadiya.(Bharuch)
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Kasturba Vaidhakiy Rahat Mandal, Valsad.
Birla Cellulose, Kharach, Kosamba, Surat.
Indian Rayon Ltd, Aditya Birala, Veraval.
G.S.F.C. Sikka, Jamanagar.

G.S.F.C. Vadodara.

The Akshaya Patra Foundation, Gandhinagar.

Following are the highlights of labour law amendments that was carried
out in the State of Gujarat

When an employee has a fatal injury which occurred at work place
the victim may apply under the Employees Compensation Act 1923
before the Employees Compensation Commission within 90 days from
the date of accident. Where the employees and his dependent fails to
bring such application within 90 days, the nominated government
officer will apply on his behalf.

Where any Shops and Commercial Establishment or factory employs
20 or more employees, it shall make the payment of minimum wages
through bank account. This amendment will bring transparency in
paying minimum wages.

According to the Building and Other Construction Workers Act,
1996, the definition of worker is limited to the supervisory workers
who receive wages of Rs. 1600 per month only. By reason thereof
many of the supervisors are excluded from the applicability of the
Act. Therefore, the bill suggests increasing up to three times of the
minimum wages for skilled workers.

Under the proposed law, a workman gets only a year to make an
application against his dismissal, discharge, etc., for raising an
‘industrial dispute” to the labour court or tribunal, which was hitherto
three years.

By the amendments, certain offences where penal provisions
attract three months” imprisonment, such offences have been made
compoundable, which means settlement of a violation of the law by
paying a compounding fee instead of being jailed.

Amending the Industrial Dispute Act, the government has fixed
compounding amount for an employer up to maximum of 21,000 and
for labourer the amount ranges from 150 to 3,000.

For workers going on strike without informing Labour Commissioner,
the compounding amount begins at 150 per day, not exceeding
3,000.

While the option of filing a criminal case is always open, out-of-court
settlement and compounding schemes come into picture only if both
the parties are agreeable to the same.



Chapter 3

Labour Law Amendments in the
State of Madhya Pradesh

The Madhya Pradesh Labour Laws (Amendment) And Miscellaneous
Provisions Act 2015 was passed under the Madhya Pradesh Act (21 of
2015) in November 2015.

The Act consists of 9 parts with 19 Sections (and several sub sections).
Part 1 has Section 1 that discusses the short title and commencement of the act.

Part II has Section 2 & 3 - Amendment of The Building and Other
Construction Workers (Regulation of Employment and Conditions of
Service) Act 1996: In Section 7(Registration of Establishment) after sub
section 3 of the act, Sub section 3A to be inserted that states that if no
adverse order is passed by the registering officer within the prescribed
period from the date of submission of application then the registration is
considered granted.

Part III has Section 4 & 5 - Amendment of the Building and other
Construction Workers Welfare Cess Act, 1996: In Section 3(Levy & collection
of cess) after subsectionl that talks about a cess for the purposes of the
Building and Other Construction Workers (Regulation of Employment
and Conditions of Service) Act, 1996, at a rate not exceeding two per cent
but not less than one per cent, of the cost of construction incurred by
an employer; Sub section 1 A is to be inserted that states that the costs
incurred on purchase and transportation of plants and machinery are to be
excluded from the cost of construction incurred by employer.

Further amendment was added on 4" July 2016 whereby the state
government excludes the following items from the cost of construction
incurred by an employer:

i.  Profit

ii. Income tax liability

iii. Cost of finance

iv. Expense on staff welfare incurred beyond minimum statutory
provisions

v. Donations as exempted under Income Tax Act 1961

vi. Advertising and business promotion expenses except salaries and
wages of employees/labourers

vii. Audit fees

viii. Tender expenses



ix.

Xi.

Xii.
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Puja expenses
Legal charges and fees
Loss on sale of assets and bad debts written off

Electric and electronic appliances not covered under the category of
furniture and fixtures

Explanation: The cost of plant and machinery is included in cost of
construction:

if plant and machinery are hired for construction work during the
project period

if plant and machinery are purchased or owned, the depreciation
incurred during the project period

In Section 11(Appeals) sub section 1 that talks of penalty under
section 5 and 9 to be amended to make the scope of appeal regarding
assessment under the purview of state government.

Further amendment was added on 4™ July 2016 whereby the state
government specifies the manner in which appeal may be preferred:

An employer aggrieved by an order of the assessment made under
section 5 or by an order imposing penalty made under section 12 may
appeal against such order within three months of the receipt of such
order to the appellate authority.

The appeal has to be accompanied with:

a. The order appealed against

b. A certificate from cess collector to this effect that the undisputed
amount of cess or penalty or both as the case may be relating to
such appeal has been deposited

c.  25% of disputed amount of cess

Receipt of deposit of fee equivalent to one percent of the amount
in the dispute or penalty or both as the case may be under such
appeal

e. A statement of points in dispute

f.  Documents indicating clearly the disputed amount of cess and
items of costs which are in dispute

g. Documentary evidence relied upon

If appeal is accepted, then the 25% amount of disputed cess mentioned

in sub clause (c) of clause (2) shall be refunded to the appellant within

a period of one month from date of submission of such order before
the board.

If such appeal is partially accepted, then the 25% amount of the
disputed cess as mentioned under sub clause(c) of clause (2) shall be:
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i.  Fully adjusted against the balance cess payable and the remaining
amount of cess shall be payable with an interest at the rate of 2%
for every month or part of a month after 30 days from the date of
original assessment order made by the assessing officer.

or

ii. Partly adjusted against the balance cess payable and the
remaining amount shall be refunded to the appellant within a
period of one month from the date of submission of such order.

If such appeal is rejected or dismissed, then the appellant shall pay
the balance amount of cess to the board with an interest at the rate
of 2% for every month or part of a month after 30 days from date of
assessment order made by assessing officer.

If such appeal is remanded, then the assessing officer shall asses
the case afresh according to the directions given by the appellate
authority. The 25% amount of disputed cess as mentioned under sub
clause (c) of clause (2) shall remain deposited with the assessment
officer till the assessment order is passed afresh.

On issuing fresh assessment order the 25% amount of disputed cess
shall be:

i.  Fully adjusted against the balance cess payable and the remaining
amount of cess shall be payable with an interest at the rate of 2%
for every month or part of a month after 30 days from the date of
original assessment order made by the assessing officer.

or

ii. Partially adjusted against the balance cess payable and the
remaining amount shall be refunded to the appellant within a
period of one month from the date of submission of such order
before the board as the case may be.

Part IV has Section 6 & 7- Amendment of The Contract Labour
(Regulation & Abolition) Act, 1970

In Section 7 (Registration of certain establishments) after sub section 2,
subsection 3 shall be inserted that states that if the Registering Officer
does not pass an order (either granting or refusing or objecting to
grant or amend) the registration with a period of 30 days from the
date of submission of application is considered duly registered.

In Section 13(Grant of licenses) after sub section 3, sub section 4 shall
be inserted that states that if the Licensing Officer does not pass an
order (either granting or refusing or objecting to grant or amend)
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the license within a period of 30 days from the date of submission of
application is considered duly licensed.

Part V has Section 8 & 9- The Factories Act, 1948

In Section 65 (Power to make exempting orders) sub section 2 to be
deleted

In Section 65 sub section 3 to be substituted by provision that states
notwithstanding anything contained in section 51, 52, 54 and 56 an
adult male worker may be allowed to work in a factory for more than
48 hours in a week subject to fulfilment of the following conditions:

o The total number of hours of work in a day not to exceed 12
hours

*  The spread over shall not exceed 13 hours

*  Total number of work hours in week including overtime not to
exceed 60

*  Opvertime over seven days at a stretch not allowed. Total number
of hours of overtime in any quarter shall not exceed 125 hours.

*  Explanation: “Quarter” means a period of three consecutive
months beginning on the 1st of January, the 1st of April, the 1st
of July or the 1st of October.

*  Opvertime is not compulsory or obligatory.

*  The occupier must maintain information on working hours and
overtime work.

In Section 66 (Further restrictions on employment of women)

J In Sub section 1 clause b that does not allow women to work
except from 6AM to 7PM shall be omitted

e After sub section 1, sub section 1A to be inserted that mandates
the state government to specify conditions for ensuring safety
of women who are required or allowed to work in a factory or
manufacturing process between 8PM and 6 AM.

InSection 79(Annual Leave with Wages), subsection 1 and Explanation
1 to be substituted by new sub section namely, every worker who has
worked for a period of 180 days or more in a factory during a year
shall be allowed during the year leave with wages for days calculated
as follows:

e Ifanadult1 day for every 20 days of work

* Ifachild 1 day for every 15 days of work

*  Explanation: the following are considered days that a worker
has worked in a factory for the purpose of computation of the
period of 180 days:
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* Any days of lay off by agreement or contract or as permissible
under Standing Orders

*  Incase of female worker maternity leave for any number of days
not exceeding twelve weeks.

*  Theleave earned in the previous year.

Further amendment was added in July 2016 whereby the state government
notified the format of “weekly overtime register for adult worker” as
follows,

Form No.11A
Weekly Overtime Register for adult workers

1. Name of Worker ................. 2. Designation ....................

3. Department ....................... 4. Ticket No .......coviiiniinis
5. Week- From Date................. ToDate ........ccocoeeiiiiinnin

S.No Date Normal Hours | Overtime hours Total hours

worked on the | worked on the | worked on the
date date date

o 1@ ©G) @ ©)

1.

2.

3.

4.

5.

6.

Total

1 Total overtime hours worked during the week.............................
2. Total overtime hours worked during the week.............................
3. Total hours worked during the week ...
4. Normal rates of Wages ............cccoiiiiiiiiiiiice e
5. Overtime rate of Wages .............cooiiiiiiiiiiiiiiiiii

Signature of officer Signature of worker
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Part VI contains Section 10 & 11- Amendment of The Industrial Disputes
Act, 1947

In Section 2A (Tribunals) sub section 3 the word “The Labour Court or
Tribunal” to be substituted by the words “The Labour Court or Tribunal
or Conciliation officer” and now will read as follows:

In Section 25F (Conditions precedent to retrenchment of workmen)
Amendments made as follows

*  Noemployeethathasbeeninservice forless than one-year period shall
be retrenched by employer until: the workman has been given three
months’ notice in writing indicating the reasons of retrenchment.

In Section 25K (Application of Chapter V-B) for the words “one hundred”
workmen to be replaced by the words “three hundred” workmen.

Part VII contains Section 12& 13 - Amendment of The Inter-State Migrant
Workmen (Regulation of Employment and Condition of Service) Act,
1979

In Section 4 it should be added that if no adverse order is passed by
the Registering Officer within 30 days from the date of submission of
application it is considered duly granted.

Part VIII contains Section 14 & 15 - Amendment of The Motor Transport
Workers Act, 1961

In Section 3 it should be added that if no adverse order is passed by
the prescribed authority within 30 days from the date of submission of
application then the registration is considered duly granted.

Part IX contains section 16- Composition of Offences and abatement of

trials under certain labour laws

Notwithstanding anything in the following acts

i)  Equal Remuneration Act 1976

ii) Labour Laws (Exemption from furnishing returns and maintaining
registers by certain establishments) Act 1988

iif) Minimum Wages Act 1948

iv) Payment of Wages Act 1936

v) Sales Promotion Employees (Conditions of Service) Act 1976

An officer authorised by the state government can compound:

*  An offence punishable with only fine under these acts committed for
the first time or after expiry of a period of two years of commitment
of previous offence, composition fee is not exceeding the maximum
amount of fine but not less than half of the maximum amount of fine
for the offence.
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* An offence punishable with fine and imprisonment up to three
months under these acts committed for the first time either before or
after institution of the prosecution on realization of composition fee
of an amount equivalent to ten times of the maximum fine subject to a
minimum of Rs.10000 for offences punishable with imprisonment up
to one month ,Rs.20000 for offences punishable with imprisonment
up to two months or Rs.30000 for offences punishable with offences
punishable with imprisonment up to three months.

Further amendment was added in July 2016 whereby the state government
authorizes Assistant Labour Commissioner, Labour Officers and Assistant
Labour Officers holding charge as head of the office within the district of
their respective jurisdiction to exercise powers under the act.

Part X contains Section 17- Exemption from Maintaining Registers and
Submission of Multiple Returns:

Notwithstanding anything contained in the provisions of the following
Acts:

(i) Contract Labour (Regulation and Abolition) Act 1970

(ii) Equal Remuneration Act 1976

(iii) Factories Act 1948

(iv) Industrial Disputes Act 1947

(v) Inter State Migrant Workmen (Regulation of Employment and
Conditions of Service) Act 1979

(vi) Labour Laws (Exemption from Furnishing Returns and Maintaining
Registers by certain Establishments) Act 1988

(vii) Maternity Benefit Act 1961

(viii) Minimum Wages Act 1948

(ix) Motor Transport Workers Act 1961

(x) Payment of Bonus Act 1965

(xi) Payment of Gratuity Act 1972

(xii) Payment of Wages Act 1936

(xiii) Sales Promotion Employees (Conditions of Service) Act 1976

The state government by order may devise or notify forms for maintaining
registers and records and furnishing returns by an employer or
establishment in lieu of the forms prescribed under the said Acts and the

rules made thereunder, State government may allow the registers and
records to be maintained in computerised or digital format.

Further amendment was added in July 2016 that added that state
government notifies the form for maintaining register and records and
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furnishing returns as notified under Voluntary Compliance Scheme
published in the Madhya Pradesh Gazette (Extraordinary) dated October
2014 in lieu of the forms prescribed in the above mentioned acts or (2 more
added to the list)

(i) Madhya Pradesh Shram Kalyan Nidhi Adhiniyam,1982
(i) Madhya Pradesh Shop & Establishment Act, 1958

Part XI Contains Section 18- Miscellaneous Provisions
*  The Power to make rules is with the state government.
*  Allrules made are laid on the table of Legislative Assembly.

*  The state government by special order in the gazette make such
provision for removal of difficulty.

Thus it can be observed that the Government of Madhya Pradesh has
initiated far reaching reforms in several labour related legislations
principally with a view to ease the compliance and operational exemption
of manufacturers from the application of labour laws. A brief outline of
such reforms are as follows.

*  Companies in Madhya Pradesh that employ up to 300 people will be
allowed to retrench workers or shut shop without government approval
(the current provision is for those employing up to 100 workers.)

*  Employers will have to give a higher compensation package and
workers will get a three months” notice and at least three months’
salary in the event of retrenchment.

* In case of dispute, a worker will have to approach the conciliation
officer within three years of getting retrenched.

e Workers will be entitled to benefit of earned leave after 6 months of
service (presently 8 months), which could be availed of in the same
calendar year.

*  Overtime hours in a quarter will be raised from 75 hours to 125 hours.

*  Women can work in night shifts at factories from 8 pm to 6 am in the
morning; subject to the state government making necessary provision
for their security.

e The process for registration and grant of licenses has been expedited
under several legislations, e.g. under the Contract Labour Act,
Building and Other Construction Workers Act, and Motor Transport
Workers Act. If an application is not disposed within 30 days, it will
be deemed registered or approved license.

* Industrial and Commercial Establishment will not be required to
maintain multiple registers. They will be allowed to file a single
return and maintain a single register.
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After failing to get the Centre’s approval to the ordinance route, the Madhya
Pradesh Assembly later on passed a single bill to amend eight major
labour laws; seven other laws would be changed through compounding
provisions, etc. With this, Madhya Pradesh became the third State in a
year, after Rajasthan and Gujarat, to pass its own labour law amendments
in Assembly.

After the amendments, those companies in Madhya Pradesh that employ
up to 300 people will be allowed to retrench workers or shut shop without
government approval (the current provision is for those employing up to
100 to do so).

To be able to do so, employers will have to give a higher compensation
package - workers will get a three - month notice and at least three months’
salary in the event of retrenchment.

At present, either of two is provided; and employees are paid 15 days of
wages for every year worked. Also, in case of a dispute, a worker will
have to approach the conciliation officer within three years of getting
retrenched.

Some of the key provisions of the unified bill are as follows: -

1.  Factories employing less than 300 workers can be shut down without
prior government approval.

2. Retrenched workers should be paid an average salary of 45 days,
instead of the 15 days at present.

3. Unions can be formed only if 10 % of the employees or 100 workers,
whichever is less, support the proposal. Currently, seven members
can form unions.

4. Units employing less than 40 people to be exempted from 14 labour
laws as a move to give smaller units’ freedom from compliance with
the rigors of the law. The definition of a factory is being revised by
raising the threshold of minimum workers from 20 to 40 for units
operating without power and from 10 to 20 for units operating with
power. The micro, small and medium enterprises employing up to
40 workers will be extended the relaxation under the purview of
amended law.

5. Restriction on night shifts by women will be removed to allow women
to work after 8 pm subject to provision of security by the employer.

6. To dispense with the need to keep documentary records and registers
and to replace them with electronic records by employers.



Chapter 4

Labour Law Reforms in the
State of West Bengal

The Labour Department of West Bengal has undertaken reforms for
enabling Ease of Doing Business (EoDB) in Bengal. Some of these are
discussed hereunder.

Gap Analysis and amendments in government processes

Various government processes were examined which were pertaining
to industry or start-up ventures. Several government processes were
thereafter re-engineered and simplified by introduction of Standard
Operating Procedures Flowcharts and introduction of singular or common
application forms for the entrepreneurs who applies for a license or renews
his old one. Now any applicant can view all the required credentials and
steps for issuance of a certificate. The labour department has also ensured
that a checklist be created for any applicant to negate the chances of any
document going amiss while submitting.

Single Window

Applicants needed to apply to various forums multiple times for clearances
and issuance of a registration certificate. The applicant would apply at
one office and would have to go to several offices for NOCs or clearances
before he was issued his license certificate. Most of the payments of fees
were taken in various formats like treasury mode vide challans or cheques
etc. and these too were to be paid at multiple offices. The system was a
quagmire of confusion for any investor wanting to start his business in
Bengal. This entire system has been simplified with one single window
being the accepting counter and the same being the counter from which
the certificate would be issued.

Computerization & Online

All the measures undertaken have been digitized and now any applicant
can apply online and in some cases track his application online. With
the rapid advances in computerization in the labour department and its
directorates all processes pertaining to application like payment of fees etc.
and checking of the application for issuance of certificate/ license are all
online. The system has been developed in such a manner that processing
of these applications and its issuance would also be done online. The need
for any applicant to physically move his application from desk to desk
and the drudgery of follow ups has been considerably reduced. All the
government to business processes have been digitized and have been made
available online. The internal government (g2g) and the online processing
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and online issuance of the certificate (b2g) have been developed. Hence, an
applicant will now be able to make payments online and would be able to
see the processes involved for clearance online.

Time Bound Delivery of Services

Any service being offered by the labour department to any business
venture must have a defined time limit. Necessary notifications to this
effect have been brought about defining the time taken for delivery
of each service. Additionally, the state government has brought out a
Right to Public Service Act wherein timelines for delivery of most of the
services being offered by the labour department and its directorates have
been enumerated. The department has also undertaken steps for deemed
acceptance/ rejection. Now nobody would have to wait for unknown
periods for getting any License/ Certificate or any other service.

Simplification of payment procedures

Payment of fees/ charges etc. have been made online through GRIPS portal
and have also been given the option of the earlier method of conventional
deposits.

Simplification of Inspections

The usual complaint against labour department was the plethora of
inspections conducted under various acts and rules. Most of these
inspections have been simplified with one single inspector performing
inspections under various acts/rules.

Additionally, third party inspections under the boilers directorate have been
rolled out. The next phase would be to randomize the inspectors visiting
any premises for inspection. This would mitigate the possibility of any
connivance of any sorts between the stakeholders. Such a randomization
would be done by a computerized system. The list of the things that can
be inspected along with what all can be asked to be produced during such
an inspection would be put up online. Before any scheduled inspection
the applicant would receive a prior sms alert telling him/her the date of
inspection. This too will be generated through a computerised system.

However, in case of surprise inspections no such prior alerts would be given.
But, to avoid any undue harassment to the applicant any surprise inspection
will only be allowed if the head of the office or head of the department
sanctions the same. These measures have been undertaken to reduce fear of
inspections and to create a conducive environment for investment.

Self-Certification

The applicant would now be allowed to self-certify most of the documents
and aspects under various acts. Most of the routine matters like whether
women employees have been given maternity leave would be self-certified
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by the owner. However, in case of any default the penal provisions
would be more stringent than before including prosecution under IPC
etc. Through this self-certification scheme of the labour department the
workload of inspections would get lessened.

Self-Attestation

The state government has brought out the self-attestation scheme wherein
copies of the documents being submitted would be self-attested to be true
copies of the original. The need for a gazetted officer to attest such copies
has been dispensed with.

Most of the acts and rules have been amended after cabinet approval. Most
of these provisions existed since inception and even before independence.
These have been amended to make them more business friendly and
investment facilitating.

TABULAR REPRESENTATION OF AMENDMENTS

Name of the Act Salient Amendments
Factories (West Submission of online application and online submission
Bengal) Rules cum bill payment under Factories Act 1948.

A license under the Factories Act would be valid for
three years(earlier it was one year) from the date of
issuance of the said license.

West Bengal Shops & |Clerical section of a shop that is housed within
Establishment Rules |the premises has been exempted from seeking
Registrations under Shops & Establishment Act 1963.

Shopkeeper now can submit his return for running
the shop overtime 30 days after the said period as
against the earlier provision of seeking permission
for having overtime for his shop employees which
was to be submitted 24 hours in advance.

Mandatory closing of shop for one and half days in
a week has been amended enabling a shopkeeper
from keeping his shop open for 7 days a week.

Contracts Labour License granted or renewed would remain in force

(Regulation & for a period of One Year starting from the date of

Abolition) Rules Issuance. The concept of Annual Calendar Year has
been abolished.

Various Directorates under the department have initiated online solutions
for delivery of G-2-B and B-2-G services and also internal G-2-G processing,
thereby reducing time and burden of physically approaching the relevant
offices.

The State has also taken a unique initiative by introducing ‘Right to
Public Service Act’” wherein stipulated time frame has been formulated
for delivery of services to the citizens. Several Acts & Rules have already
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been amended and simplified for the benefit of the general people and
the entrepreneurs. Steps are being taken to ensure single window delivery
of services to all concerned beginning from application under an act to
issuance of certificates/licences.

The end user/entrepreneur would no longer need to visit one office after
the other. The procedures for payment of various statutory fees etc. have
also been simplified and are being received online. A new policy has been
introduced in relation to inspection of units and industries as well. Soon
there will be a single comprehensive inspection relating to all the clearances
under the department which will be done by a single person. Such Inspector
will be sent based on digital shuffling of the pool of inspectors.

The State has further paved way for easing the procedural complications
by introducing self-attestation and self-certification by the entrepreneurs
for all the processes in relation to establishment of units/industries in this
State. The Labour Department is working vigorously for rapid roll out of
re-engineered processes and simplified procedures.

Most of these provisions that have been undertaken are industry friendly
and aim to reduce the burden of multiple inspections under various archaic
provisions of statute. These mini reforms would facilitate investment
without compromising on the issues of workers and safe environment.
The labour department is aggressively reforming most of offices and their
functioning through these above mentioned steps and is pledged towards
the state government’s commitment in making Bengal a destination for
investment and creation of employment.

The Factories Act, 1948

The Factories Act 1948 was designed for administering factories to ensure
safe and healthy work environment in the work place. The Act has also
provision relating to licensing and registration of factories, working hours,
leave with wages and employment of workers including young persons.
Women and young persons have been prohibited for working in certain
employment. There are also special provisions relating to dangerous
operations and hazardous processes, inspections and investigations of
accidents and dangerous operations and occurrences, occupational disease
and medical examinations of works, safety and health surveys etc. There
are also penal provisions for non-compliance of statutes.

The State Government has framed the following Rules under the Factories
Act, 1948.

i.  The West Bengal Factories Rules, 1958.

ii. ~The West Bengal Factories (Welfare Officers) Rules, 1971.

iii. The West Bengal Factories (Safety Officers) Rules, 1978.

iv. The West Bengal Factories (Exemption) Rules, 1982.
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Process Re-engineering

Use of ICT- This department has undertaken massive digitization of service
delivery mechanism.The department has decided to give all of its services
online including payment of fees wherever applicable.The department
also intends to digitise its internal office procedures.

Single inspector can now carryout inspections under multiple acts/ rules.
Joint inspections can now be carried out under different acts thereby
reducing the time spend on inspections considerably. Entrepreneurs in
the state now have option to self-certify their compliance under various
labour laws. The owners of boilers / economisers have also been given
the liberty to opt for third party certification. Checklists and standard
operating procedures on inspections have been devised and made available
online. The inspectors will now be periodically randomized and allocated
through a computerised system. SMS/ Email Alerts will now be sent to the
establishments about date and time of inspection

An online module has been developed for computerised risk assessment of
the establishment and factories. The establishments and factories will now
be classified as per norms. Within these norms low risk establishments
have now been exempted from inspections altogether medium risk
establishments will now be able to self-certify by themselves and only high
risk establishments will be regularly inspected albeit under the revised
and more investor friendly norms.

Well Defined Timelines

The Labour department has taken special care to ensure time bound
delivery of services. Any of its services to any business have been given a
well-defined time limit. Additionally, the state government has brought
out right to public services act wherein timelines for delivery of most of
the services being offered by the labour department and its directorates
have been enumerated.

Self-Attestation

The state government has brought out the self-attestation scheme wherein
copies of the documents being submitted would be self-attested to be true
copies of the original.

Web portal for the labour department

A new web portal for the labour department has been developed which
aims to integrate all the services under its directorates into a single
window.

The Department of Industrial Policy & Promotion: Government of India
had promulgated a set of recommendations for the States under the “Ease of
Doing Business’ initiative. The aim was to facilitate setting of new industries
and businesses by simplification of procedures, time-bound delivery of
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services, ease of access to information, transparency in inspection procedures
etc. In West Bengal, a wide range of activities have been assigned to various
Departments. The labour department has been vested with the highest
number of action points to ease and simplify the labour regulations.

The Labour Department, Government of West Bengal, under the said
initiative, has undertaken massive re-engineering of the statutory procedures
and simplified the operating procedures relating to clearances under the
labour laws. This is aimed to facilitate the entrepreneurs and industries in
setting up their business and compliance to statutory labour regulations.

The existing procedures for statutory clearances have been redesigned and
made simple and transparent. Efforts have been made to hasten processing
period for statutory clearances. Most of the processes now are lucid and
streamlined. Beginning with application for fresh certificate / licence and
payment of designated fees to downloading the final approval certificate,
the end-user does not need a physical touch point. All the vital service
delivery processes have been bound by strict timelines under the “West
Bengal Right to Public Services Act, 2013’.

Dealing with informalization:

The onset of the new economic policy in 1991 and the industrial policy
resolution of the Government of West Bengal have a major thrust on the
industrial development in the state. But the economy has experienced
a stagnant growth of employment in the organized manufacturing
industries as a result of the market led reforms of the 90s. The advent of
new technologies resulting in higher substitutability of labour has led to
a fall in the organized private sector employment. Thus the unorganized
sector plays an important role in generating employment and income in the
backward regions. Given the predominance of the unorganized or informal
sector with the growing informalization of the workforce, their wages, skills
and working conditions should figure high in the policy agenda.

The late 60s and 70s have witnessed industrial sickness particularly in
West Bengal. The factories got permanently closed down with large
scale retrenchment of workers. This was coupled with the effects of
economic reforms of 90’s which called for restructuring of the state
owned enterprises that involved large scale divestment and further
retrenchment of workers. The process of deindustrialization in West
Bengal associated with falling real output and employment devastated
the urban workers. On the other hand, the displacement of the rural
producers by the big capitalists led them to migrate to the urban areas
in search of jobs. The urban workers fell into deep crisis with increasing
pressure on the labour market and high urban unemployment with
massive rural- urban migration. The excess labour created out of this
process got absorbed in the inferior occupations. The workers in the
urban informal enterprises are mainly the laid off employees and the
unemployed urban youth, retired workers and the rural-urban migrants.
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Thus the growth of population, high rates of urbanization and most
importantly downsizing of the workforce due to closure of organized
public sector industries has led to the expansion of the informal sector.
This is evident in the growing process of actualization of employment
with no job contract which has gone up between 1978-88 and 2004-05
both for male and female workers in the urban areas.

Hence the informal sector employment is accelerating with no generation
of ‘decent” quality of employment. The common characteristic among the
informal workers is that they are unregulated and unprotected. One useful
way of describing the situation of the informal workers is to consider
the seven forms of work related insecurities following the methodology
suggested by standing (1999, 2008).These insecurities are labour
market insecurity (provision of adequate employment opportunities),
employment security (protection from arbitrary dismissal from work),
work security (presence of work entitlements that include social security
benefits at work), job security (the extent of control over one’s job), income
security (provision of enough income earning opportunities), skill security
(adequate level of general and technical education for skill formation and
employment training),voice representation security (collective strength of
workers to voice their interests).

In West Bengal the social security system is segmented in nature as social
security plans operate separately for the organized and unorganized sector
workers. The ESI and EPF schemes remain restricted to the organized
workforce. The data on the social security benefits for the organized
workforce reveals that over the years the workers are denied off their legal
entitlements. On the contrary when ESI and EPF have failed the PF scheme
for the unorganized sector namely SASPFUW (State assisted scheme of
provident fund for unorganized workers) has increased its coverage. The
scheme is based on the framework of provident fund which provides
institutionalized coverage to the organized sector workers. As the informal
workers have no direct employer, hence the State makes contributions of
the part of the employer. It is a provident fund scheme that runs through
institutional support. The coverage of the scheme has been increasing
over the years starting from its commencement in 2001 and is extended
to cover sixty-one occupations in non-agricultural sector. Again separate
welfare funds operate for the Beedi workers, construction workers and
the transport workers that cause other groups of unorganized workers to
demand for separate welfare board to address their difficulties.

Another serious difficulty of extending social security benefits to the
unorganized workers is the absence of information about the total number
of eligible beneficiaries. A large number of workers in various districts of
West Bengal work under home based category; hence it becomes difficult to
estimate the size of the exact number of eligible beneficiaries. A necessary
step is to create an identity for the informal workers to guarantee their
entitlements of benefits under the social security schemes.



Chapter 5
Conclusions and Findings

The followings are the common features observed in the three states:

1. Administrative convenience in the form of online submission of

returns and reports, online registration etc.:

In all the three states, certain measures were taken towards
administrative streamlining and convenience. Amendments and
administrative reforms have been carried out to simplify filing of
returns and reports and introduction of online submission in certain
cases. A part of such initiative has been integrated with ‘Ease of
Doing Business” (EoDB) projects that has been going on in all the

three States.

2. Provision of single window mechanism in certain cases (labour

facilitation centre, helpline numbers):

Efforts have been made towards creating a more enabling support
landscape in the form of single-window clearance, labour welfare
facilitation centre, 24-hour helpline numbers. In case of multiplicity
of authorities, amendments and administrative measures were taken
to simplify procedures and providing facilitating infrastructure. Use

of technology has played an important part in this respect.

3. Impersonation of inspection mechanism (randomisation and

complaints-based):

The process of inspection has undergone significant changes in all
the States under review. Inspection schedule is being determined
through randomisation (by the use of information technology) and
certain restrictions have been put on the freedom of carrying out
inspection by the inspecting staff. Inspecting staffs themselves no
longer decide about the inspection schedule any more. It is being
administratively determined and communicated accordingly.
Exceptions are made in case of complaints received or specific

infringements reported.

4. Timely redressal of industrial dispute:

Amendments were effected towards setting a timeline for settling
industrial dispute. In case of non-settlement within the specified
time period, worker/management might now approach the labour
court/tribunal for redressal. This is very relevant in case of industrial

disputes involving termination/retrenchment/lay-off.
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Means to avoid strikes and lock-outs:

Amendments and administrative reforms have been effected in
such manner that strikes and lock-outs are minimized. The focus
is on avoidance of loss of person-days because of strikes and lock-
outs. More and more industries are now being tagged as public
service utility such that strikes/lock-outs can be avoided to a certain
extent.

Focus on ensuring ease of business:

Labour reforms and more specifically labour law reforms have
been integrated with ease of doing business (EoDB) initiative in
all the three States. All the three States under review performed
exceedingly well with respect to the implementation of the EoDB
modules.

Cut-off number increased in case of retrenchment, lock-out and
closure:

The minimum cut-off number has been increased from 100 to 300
workers pertaining to provision of retrenchment/lay-off/closure
provisions of the ID Act 1947 in Madhya Pradesh and Gujarat. Such
changes didn’t occur in West Bengal.

Reform process mainly initiated at the administrative level:

A review of reform process would reveal that basic labour laws didn’t
undergo any major amendments in all the three States under review.
There have been few changes here and there but no major overhaul of
labour laws as such.

Major reform initiatives are in the areas of contract labour, industrial
dispute act, factories act, apprentice act, minimum wages act, child
labour act, employee’s compensation act, trade union act etc.

Most of the measures are geared towards greater flexibility from the
employers’ perspective:

Thecommon feature threadingall thereforminitiatives across the three
States are geared towards ensuring more and more administrative
convenience and operational flexibility.

No radical changes in the existing labour laws:

Basic structures of existing labour laws didn’t change much.
Amendments were made mostly with regards to filing of returns and
reports, online submission, simplification of certain provisions along
with rationalization.
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Introduction of various social security schemes (redistribution):

There has been large-scale informalization of the labour force over
the last 25 years. Informal sector lacks explicit employer-employee
relationship and consequently most of the labour laws are not
applicable for these very large number of workers. Moreover, a
significant number among these informal sector labourers are self-
employed. These workers don’t have any legal protection or social
security provisions to fall back upon. Under such conditions, the State
is adopting suitable welfare and social security schemes for workers
in the informal sector as part of overall redistributive measures. These
measures are part of the overall labour reforms process.

Stringent penal provisions:

Penal provisions under different labour laws have undergone
significant changes and in all cases penal provisions in terms of
quantum of cash penalty and imprisonment have been sharply
revised in upward manner.

Good practices:

1.

Introduction of technology in facilitating registration, submission
of returns and reports, obtaining license:

Such measures were adopted in all the three States. Online registration
under various legislations are being granted. Licences and approvals
are also being issued online. All these functions are included under
the EoDB and e-District initiatives. Significant information technology
and infrastructural upgradations have also taken place in all the three
States to implement such administrative and legal changes.

Setting deadlines for certain activities:

Most of the functions pertaining to issue of documents, licenses,
approvals, registrations etc. have been given time specification.
Inordinate delay in carrying out such functions would not be feasible
in the present context. Fixing responsibility and subsequent delivery
of public services have been institutionalized to a great extent.

Redistribution through certain social security measures:

As most of the labourers do not fall under the purview of the majority
of labour laws, attempts have been made to bring them under various
welfare and social security schemes. Some such inclusive measures
are employment specific like construction and transport workers and
financed from cess revenue generated from such activities. Certain
schemes are more general and financed from tax revenue. All such
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activities are part of overall redistribution by the State as part of
inclusive development paradigm.

Facilitating appointment of large number of apprentices:

The Apprentice Act 1961 has been suitably amended in facilitate
appointment of greater number of apprenticeship trainees. This will
facilitate engagement of apprenticeship trainees in large numbers.

State playing a much more proactive role in preventing strikes and
lock-outs and subsequent loss of person-days:

Labour administration seeks to play a much more pro-active role
in prevention of strikes and lock-outs. In all the three States under
review, incidences of strikes have come down significantly during
the last decade or so. Gujarat has expanded the scope of public
utility services such that greater number of organizations are now
included under public utility services definition under the ID Act
1947. Avoidance of strikes and lock-outs seems to have gain priority
among all these three States.

Rationalization of provisions in certain cases:

Certain aspects of existing labour laws have overlapping areas and
certain aspects lost relevance over the years. This is particularly true
since most of the labour laws had been enacted long ago and there is
multiplicity of labour laws. Thus there is a need to rationalize labour
laws such that those remain relevant in the present context and further
various ambiguities can be removed.

Critical areas:

1.

Dilution of inspection mechanism (contravention of provisions
under the Convention 81 of ILO):

The process of inspection has been modified to a great extent in all
the three States. Inspection schedule is generated through computer
software and randomised in an impersonal manner. But the issue
is that such changes violate certain aspects of convention 81 of
ILO pertaining to model guidelines of conduct of inspection. The
process of inspection has got certain sanctity like freedom of the
inspecting officer to carry out inspection, secrecy in terms of no
prior information to employer etc. Any administrative changes
should be made keeping these aspects in mind and basic principles
should not be compromised. Inspection is a key function of the
labour administration and this process should not be diluted in the
name of ease of doing business.
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1. Inadequate social dialogue and tripartite consultation in carrying
out and rolling out labour law reforms:

During the course of discussion with the representatives of the trade
unions, it was reported that in Madhya Pradesh and Gujarat, trade
unions were not satisfied with the kind of tripartite consultations
that took place before the amendments were made. They stated that
they were consulted but views expressed by them in the consultation
were not taken into account while giving shape to final amendments.
They felt that even quantum and quality of consultations were also
inadequate. The State did not pay heed to the concerns expressed
by the trade unions in such tripartite consultations. Trade unions
were of opinion that States did what the employers wanted them to
do and tripartite consultations were turned into mere formalities.
They desired to have more extensive and meaningful consultations
to precede before the amendments are finalized. In West Bengal,
tripartite consultation didn’t take place pertaining to the changes
made in administrative procedures or amendments of labour
laws. In West Bengal, such changes were made mostly from the
administrative framework rather than applying administrative
consultation framework. In Gujarat and Madhya Pradesh, tripartite
consultation was perceived to be inadequate by the operating trade
unions.

2. Lack of measures with regards to prevention of further
informalization of labour force (rather certain measures encourages
informalization):

It has been felt by the trade unions and subject experts, that labour
reform process that are being initiated so far failed to address the issue
of growing informalization of the workforce. Rather, a tacit acceptance
of such phenomena exists in the nature of reforms that are being
carried out. The reform process so far in all the three States treated
informalization as an external variable rather than taking a pro-active
stance to prevent this. There seems to be an underlying assumption
that informalization is inevitable in a neo-liberal framework. The
States are rather following a redistributive role to ease the conditions
of the informal sector labour in the form of various welfare and social
security schemes.

3. Certain measures encroach upon the job security aspects in order to
ensure more flexibility vis-a-vis labour market operations:

Certain amendments made in Gujarat and Madhya Pradesh seem to
encourage greater flexibility in deployment of labour. Termination,
retrenchment, lay-off, closure has been deregulated to a certain extent.
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Deregulation per se is not always bad but given the context of Indian
labour market (existence of huge unskilled excess supply of labour)
provision of certain degree of job security becomes imperative.
Otherwise, workers might face severe uncertainty about the tenure of
job and also suffer from extremely low wages in certain occupations.
Flexibility should not be at the expense of increased job volatility and
uncertainty at the workplace.

Redistributive measures lack corresponding financial provisions
and adequate planning:

As mentioned earlier, State has initiated number of welfare and
social security measures for the informal sector workers. These
are essentially redistributive in nature. Majority of such schemes
are financed from tax revenues. A few of such schemes like that of
construction and transport workers are financed through collection of
cess. Newer schemes are being added gradually to address the issue
of growing informalization, but financing these schemes would create
difficulty since financial constraint would lead to resource crunch.
Once introduced, such schemes can’t be withdrawn at a later date
by the State. Thus adequate financial planning should precede before
announcing these schemes in public domain. Presently, there seems
to be an ad-hoc approach towards conceptualizing and devising such
schemes. All such schemes should be backed up by adequate financial
resources and planning which are sustainable in the long run.

More focus on ensuring ease of doing business rather than protecting
workers’ rights and entitlements:

The common feature of the reform processes in all the three States is
that provisions have been made keeping in mind the ease of doing
business paradigm. In other words, ease of doing business concepts
dictated the reform agenda to a great extent. Thus, there is lot of focus
on flexibility, administrative convenience and ease in operational
procedures. However, these issues are getting priority but issues like
enforcement of basic work and living conditions, occupational health
and safety at workplace, ensuring payment of minimum wages were
not given the adequate attention that those deserve. Like ease of doing
business, ease of living is an equally important issue and the labour
reform process should internalize and manifest elements of ease of
living also.
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