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Foreword

V.V. Giri National Labour Institute (VVGNLI) has initiated a research
study on implementation of The Equal Remuneration Act, 1976 (ER
Act). Objective of the study is to measure the implications of the Equal
Remuneration Act in various sectors and review related international
initiatives. Before finalizing the scope of the study, VVGNLI conducted
a brain storming workshop on “Equal Remuneration Act: Identifying
Affirmative Initiatives & Challenges in the Implementation of the Act” on
the 27" March 2019.

As labour officers play an important role in monitoring this law, their
participation in the workshop, along with representatives of trade unions
and employers, experts and academicians from universities was of great
help in selecting the sectors which require urgent attention and also
framing the questionnaire for collecting information from the field.

Dr. H. Srinivas, Director General, VVGNLI, inaugurating the workshop,
said that the workshop should focus onsystems, processes and international
best practices, to work out a “Way Forward” which brings effective and
lasting improvement in gender equity as regards remuneration and
opportunities for women’s employment, training and career progression.

As regards, coverage of principles of gender equity including various UN
declarations, charters, ILO conventions no. 100/ 1951 (Equal remuneration)
and 111/ 1958 (Discrimination in Employment and Occupation) etc, UN
convention on elimination of all forms of discrimination against women,
1979, etc; it was suggested that the areas covered by ILO convention No 156
of 1981 should also be included in the scope of the study. Convention 156
provides for equal opportunities and equal treatment for men and women
workers with family responsibilities. Under this Convention, adjustment
with family responsibilities, to the extent possible, without detriment to
work, is a basic human right.

Discussions in the workshop highlighted the need for establishing a policy,
taking into account the changes in the traditional role of men and women
in society and in the family, to prevent discrimination against women and
achieve gender equity.

Women have greater family responsibilities, including the reproductive
function, infant and child care. At times, women have to opt out of work in
order to discharge these essential family responsibilities. Employers, govts
and the society should, therefore, ensure that work places try to make the
required adjustment with family responsibilities, and do not discriminate



on the ground of family responsibilities.

Efforts should be made to provide vocational guidance and training to
facilitate women to reenter employment after absence due to essential
family responsibilities. By the time women are done with these family
responsibilities, they are in their middle age. In the absence of facilitating
measures, women often suffer discrimination during employment and
career progression, loss of employment, and access to employment
opportunities when they want to return to work. In this connection, the
workshop took note of Sir Adam Smith’s observation that withdrawal of
women from homes and hearths was a powerful instrument for improving
the wealth of nations. It was decided to include ILO’s convention no
156/1981 also in the scope of this study and research.

Suggestions were made on the scope of the research work, areas to be
covered and changes in the Wage Code Bill which would substitute the ER
Act. In particular, need was felt for retaining existing provisions of the ER
Act prohibiting discrimination against women in recruitment, promotion,
training and transfers; and for exploring avenues for vocational training to
women to increase employment opportunities for women (analogous to
Sec 4 and 5 of ER Act)

Researchers will now survey, investigate and carry forward the research
and study to identify specific initiatives to meet the challenges in the
effective implementation of the ER Act, keeping in view the suggestions
adopted in the workshop. Hopefully, this study and research will contribute
to developing a national policy, not only for preventing discrimination
against women, but for promoting employment opportunities for women
and for ensuring that women remain integrated with labour force,
notwithstanding their crucial family responsibilities. Y

8 yIep :\‘Mfﬁm}w F‘J""fr

Surendra Nath
[Prof Surendra Nath IAS (ret)]



Preface

India is a Founding Member of the ILO, which is celebrating its Centenary
year during this year. India has ratified 43 Conventions and 1 protocol
including:

(@) UN Convention on Elimination of Discrimination against Women
{(CEDAW)

(b) ‘Equal Remuneration Convention” (C-100); and

(c) Discrimination (Employment and Occupation) Convention, 1958
(C-111).

To meet its obligations under above three international instruments, the
Indian Parliament enacted ‘The Equal Remuneration Act, 1976" which
made the discrimination between men and women, in all matters relating
to employment, from the stage of recruitment to superannuation, an
offence.

The ER Act also owes its origin to the Article 39 (d) which was incorporated
as one of the ‘Directive Principles of State Policy” in the Constitution of
India, which reads as under:-

“39. Certain Principles of policy to be followed by the State. — The
State shall, in particular, direct its policy, towards securing —

(d) that there is equal pay for equal work for both men and women.

Despite, the excellent provisions of the ER Act, the discrimination in
both, the organised and un-organised Sectors of employment continues.
Hence, in order to identify the challenges and constraint in the
implementation of the ER Act, the V.V. Giri National Labour Institute,
Noida (UP) organized a workshop on 27* March 2019 which was chaired
by Prof. Surender Nath, Retd. Secretary (Legal), Government of India.
The Workshop was attended by the academicians, labour administrators
and research scholar for:

(@) Identifying the constraints and the bottlenecks in the implementation
of the Act;

(b) Identifying the vulnerable employments, which require special
attention by the Central as well as State Governments in their
respective spheres.

(c) Forrecommending suitable amendments, if required, in the proposed
legislation, i.e. “Code on Wages, 2017

vii



The learned members of the Workshop had detailed and in-depth
discussions in above areas and made worthy recommendations
thereupon.

I am confident that all the stakeholders shall endeavour to implement the
recommendations of the Workshop to the best of their abilities and subject
to the available resources.

I congratulate Dr. Shashi Bala, Fellow & Project Director and her team
for this path-breaking and result oriented approach towards eliminating
discrimination, in all respects, amongst sexes.

[\

Dr. H. Srinivas
Director General
V.V. Giri National Labour Institute, Noida
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Proceeding of the Workshop on the Equal
Remuneration Act, 1976: Identifying the
Affirmative Initiative & Challenges in the
Implementation of the Act
27" March 2019

The Workshop on ‘The Equal Remuneration Act, 1976: Identifying the
Affirmative Initiative & Challenges in the Implementation of the Act’
was held under the aegis of V.V. Giri National Labour Institute, Noida
on 27 March 2019 and was attended by the eminent personalities viz
academicians, Labour Administrators, Research Scholars, Faculty of
VVGNLI, Noida and Trade Unions leaders etc. List of Participants is
enclosed at (Annexure-1).

Welcome by Workshop Director:

1.1 Dr. Shashi Bala, Fellow, V.V.
Giri National Labour Institute,
Noida welcomed the Director
General, VVGNLI and all the
distinguished participants to the
Workshop. Giving an over-view of
the Workshop, she emphasized on
the importance of gender equality
in India and adoption of inclusive
growth mechanism. As women
constitute significant part of the labour market they should get equal
remuneration and equal opportunities of growth at workplace without
any discrimination. She said that Institute’s motive is Shramev Jayate
which implies the Dignity of Labour and linked this to the agenda of
the mainstreaming women in the world of work. Though this is one day
Workshop, still we consider it as a journey for a noble cause viz “Victory
of Dignity of Labour’. She highlighted the major objective of the workshop
i.e. to identify the challenges in the fair implementation of this important
piece of legislation. As labour administrators play an important role in
enforcing and monitoring of this Act, their presence in the workshop
will immensely help in selecting the vulnerable sectors of employments
which require urgent attention for enforcing the various provisions of
the Act. She requested the participants to go through the concept note on
ER Workshop (Annexure-2). The Labour Administrators were requested
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to give their feedback on enforcement of ER Act and the Impact of the
Maternity Benefit (Amendment) Act, 2017 on Employment in the given the
questionnaire (Annexure- 3)

1.2 The International Labour Organisation (ILO) is celebrating its Centenary
Year during this year, India being a Founding Member of the ILO is
also a signatory to following Conventions, amongst others, adopted for
denouncing and prohibiting all types of distinction, exclusion, restriction
and discrimination against women, i.e.,

(a) UN Convention on the Elimination of All Forms of Discrimination
against Women, 1979. {CEDAW} (Annexure-4)

(b) Equal Remuneration Convention, 1951 (No. 100)(Annexure-5)

(C) Discrimination (Employment and Occupation) Convention, 1958
(C-111)(Annexure-6)

Thus it was the most appropriate time for self-inspection and to strive
for complete equality amongst all genders (not only between men and
women) in the matter of employment as stated in Article 11 of the
CEDAW.

Inaugural address by the Director General, V.V. Giri National Labour
Institute, Noida

2.1 Dr. H. Srinivas, the Director General, VVGNLI, Noida welcomed
the Chairperson, panelists and all participants to the Workshop. In
his inaugural address he expressed his pleasure over organizing the
Workshop on such a sensitive issue relating to parity of opportunities
and remuneration amongst all genders. The gender parity is recognized
as one of the universal human rights which impacts the livelihood and
service conditions of billions of women workforce around the globe.
He acknowledged that encouraging women participation in the labour
market is one of the challenges
despite the Constitutional
guarantee of equality and some of
the best provisions incorporated in
the Equal Remuneration Act, 1976.

2.2 Both the society and the law are
the dynamic concepts. The law has
to be amended keeping in view the
public aspirations, the same needs
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to be done in case of Equal Remuneration Act, 1976; and its proposed
amalgamation in the Code of Wages, 2017. If there are some loop-holes,
these should be plugged.

2.3 The Director General further held that awareness and the effective
enforcement of the ER Act, will definitely improve working conditions
of the women in all spheres of life. He advised the panelists and
participants of the workshop to suggest measures for further enhancing
all round gender equity from recruitment to superannuation, which
takes within its compass the parity in wages, remuneration, training,
career, progression and promotion etc.

Address by Chairperson:

3. Prof. Surendra Nath, IAS (Retd)

and former Secretary to Govt. of _@@
India in his address stated that
it is neither the person nor the
authority, but the inbuilt systems
and processes, which are important
for implementing any law and
achieving the desired goals.
He also cited Sir Adam Smith’s
observation that “withdrawal of women from homes and hearths is about the
most important and powerful instrument for improving the wealth of nations”.
He stressed the importance of adopting best global practices for ensuring
gender equity. In this context, he mentioned the need for observing the
basic human right's contained in ILO convention no 156 of 1981 concerning
Equal Opportunities and Equal Treatment for Men and Women Workers:
Workers with family responsibilities. Women go out of work for meeting
families” essential reproductive function. They often face difficulties in
returning to work after infant care. Workplaces, should, therefore, facilitate
women’s return to work after meeting families” essential reproductive
function and infant care.

Presentation by Chief Presenter:-

4.1 Shri G. P. Bhatia, CLS (Retd) gave an elaborate presentations and
integrated various issues pertaining to the theme of the workshop. Some
important issues which were highlighted during his presentation and
were later deliberated at length in the Workshop, are summed up as
under:-

(@) That the Equal Remuneration Act, 1976 was enacted by the Central
Legislature to meet its international obligations under following two
International Conventions ratified by India, i.e.



4 The Equal Remuneration Act, 1976: Identifying the Affirmative Initiative & Challenges in the Implementation of the Act

(). Equal Remuneration
Convention, 1951 (No.
100) which was adopted
in the General Conference
of the ILO in its 34"
Session on 29t June 1951.
After ratification by India,
it was registered with the &
ILO on 25" September -

1958. (Annexure-5)

. Discrimination (Employment and Occupation) Convention,
1958 (C-111), which was adopted in the General Conference of
the ILO in its 42" Session on 25" June 1958. After ratification
by India, it was registered with the ILO on 03 June 1960.
(Annexure-6)

Both these Conventions have 14 Articles each.

4.2 Section 4 of the ER Act, 1976 which refers to parity in remuneration,
discharges India’s international obligation under Article 2 of C-100. The
comparative text of Sec. 4 of the ER Act and text of Article 2 of C-100 are
given in Table-1 below:-

Table-1

Sec. 4 of the ER Act Art. 2 of the C-100 (Equal

Remuneration Convention, 1951)

Sec. 4. Duty of employer to pay equal
remuneration to men and women workers
for same work or work of similar nature.

4(1). No employer shall pay to any worker,
employed by him in any establishment or
employment, remuneration whether payable
in cash or in kind, at rates less favorable than
those at which remuneration is paid by him
to the workers of the opposite sex in such
establishment or employment for performing
the same work or work of a similar nature.

4(2). No employer shall for the purpose of
complying with the provision of sub-section
(1), reduce the rate of remuneration of any
worker.

4(3). Xxxxx

ARTICLE 2

1. Each Member shall, by means
appropriate to the methods in
operation for determining rates of
remuneration, promote and, in so far
as is consistent with such methods,
ensure the application to all workers
of the principle of equal remuneration
for men and women workers for work
of equal value.
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4.3 The two terms ‘remuneration” and the ‘same work or work of similar
nature’” have been defined in the ER Act, 1976 as under:-

2(g) “remuneration” means the basic wage or salary, and any additional
emoluments whatsoever payable, either in cash or in kind, to a person
employed in respect of employment or work done in such employment,
if the terms of the contract of employment, express or implied, were fulfilled;
(Annexure- 7)

2(h) “same work or work of similar nature” means work in respect
of which Skill, effort and responsibility required are the same, when
performed under similar working conditions, by a man or a woman
and the differences, if any, between the skill, effort and responsibility
required of a man and those required of a woman are not of practical
importance in relation to the terms and conditions of employment;

(Annexure-7)

4.4 Section 5 of the ER Act, 1976 which prohibits discrimination in
recruitment; and conditions of service subsequent to recruitment,
discharges India’s international obligation under Article 2 of C-111. The
comparative text of Sec. 5 of the ER Act and the text of Article 2 of C-111

are given in Table-2 below:-
Table-2

Sec. 5 of the ER Act

Art. 2 of the C-111 (Discrimination
(Employment and Occupation)

Convention, 1958)

Sec. 5. No discrimination to be made while
recruiting men and women workers.

5(1). On and from the commencement of this Act,
no employer shall while making recruitment
for the same work or work of a similar nature,
or in any condition of service subsequent to
recruitment such as promotions, training or
transfer make any discrimination against women
except where the employment of women in such
work is prohibited or restricted by or under any
law for the time being in force.

Provided that the provisions of this section
shall not affect any priority or reservation
for scheduled castes or scheduled tribes, ex-
servicemen, retrenched employees or any other
class or category of persons in the matter of
recruitment to the posts in an establishment or
employment

Article 2.

Each Member for which this
Convention is in force undertakes
to declare and pursue a national
policy designed to promote, by
methods appropriate to national
conditions and practice, equality
of opportunity and treatment
in respect of employment and
occupation, with a view to
eliminating any discrimination in
respect thereof.
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4.5 The existing ER Act is proposed
to be amalgamated in the Code on
Wages, once it is enacted by the
Indian Parliament. The “Code on
Wages Bill, 2017" {Bill No. 163 of
2017) was introduced in the Lok
Sabha on 03.08.2017. The opening
two Paras of its 'STATEMENT OF
OBJECTS AND REASONS' read as
under:-

“1. The Second National Commission on Labour, which submitted its
report in June, 2002 had recommended that the existing set of labour laws
should be broadly amalgamated into the following groups, namely:—-

(a) industrial relations;

(b) wages;

(c) social security;

(d) safety; and

(e) welfare and working conditions.

2. In pursuance of the recommendations of the said Commission and the
deliberations made in the tripartite meeting comprising of the Government,
employers” and industry representatives, it has been decided to bring the
proposed legislation, namely, the Code on Wages, 2017. The proposed
legislation intends to amalgamate, simplify and rationalise the relevant
provisions of the following four central labour enactments relating to
wages, namely:—-

(a) the Payment of Wages Act, 1936;

(b) the Minimum Wages Act, 1948;

(c) the Payment of Bonus Act, 1965; and
(d) the Equal Remuneration Act, 1976.”(Annexure-7)

4.6 Inthe Code, there are only two clauses relating to Equal Wages (there
is no term ‘remuneration’ in the proposed Code) which are reproduced
verbatim as under:-

3(1) There shall be no discrimination among employees on the ground of
gender in matters relating to wages by the same employer, in respect of the
same work or work of similar nature done by any employee.

- (2) No employer shall, for the purpose of complying with the provisions of
sub-section (1), reduce the rate of wages of any employee.
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4. Where there is any dispute as
to whether a work is of same or
similar nature for the purpose
of section 3, the dispute shall be
decided by such authority as may
be notified by the appropriate
Government”

4.7 Elaborating Clause 3.1, it was @
pointed that this clause would
apply to trans-genders also as the
words used here are “shall be no discrimination among employees on the
ground of gender”. Hence the discrimination will not be limited only to
men and women, as the existing ER Act prohibits discrimination between
men and women and not amongst all the three genders.(Annexure-7)

4.8 However, in the proposed Code, there is no provision corresponding
to Sec. 5 of the ER Act, 1976 which discharges India’s international
obligation contained in Article 2 of C-111 {(Discrimination (Employment
and Occupation) Convention, 1958)}. The texts of both (Sec. 5 of ER Act
and Article 2 of C-111) have been re-produced at Table-2.

4.9 Since there is no provision corresponding to existing Sec. 5 of the ER
Act (w.r.t. Article 2 of C-111), in the proposed Code, this has diluted the
provisions of existing ER Act, instead of strengthening the provisions of
the Act.

4.10 Rightly, there is no definition of ‘remuneration’ in the proposed Code
because there are common definitions for the four amalgamated Codes.
The term ‘wages’ as defined in Clause 2(x) of the Code has two limbs, one
for MW Act, PW Act and ER Act; and other for Payment of Bonus Act. The
term is very exhaustive and wide enough to cover the various components
of the wages, which reads as under:-

2(x) “wages” means all remuneration, whether by way of salary, allowances
or otherwise, expressed in terms of money or capable of being so expressed
which would, if the terms of employment, express or implied, were fulfilled,
be payable to a person employed in respect of his employment or of work
done in such employment, and includes, —

(i) any remuneration payable under any award or settlement between the
parties or order of a court;

(ii) any remuneration to which the person employed is entitled in respect of
overtime work or holidays or any period of leave;
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(iii) any additional remuneration
payable under the terms of
employment, whether called a
bonus or by any other name;

of the person employed is
payable under any law, contract
or instrument which provides
for the payment of such sum,
whether with or without deductions, but does not provide for the time
within which the payment is to be made;

(v) any sum to which the person employed is entitled under any scheme
framed under any law for the time being in force;

(vi) any house rent allowance,
but does not include--

(A) any bonus payable under this Code, which does not form part of the
remuneration payable under the terms of employment or which is not
payable under any award or settlement between the parties or order of a
court or Tribunal;

(B) the value of any house-accommodation, or of the supply of light, water,
medical attendance or other amenity or of any service excluded from the
computation of wages by a general or special order of the appropriate
Government;

(C) any contribution paid by the employer to any pension or provident
fund, and the interest which may have accrued thereon;

(D) any travelling allowance or the value of any travelling concession;

(E) any sum paid to the employed person to defray special expenses entailed
on him by the nature of his employment; or

(F) any gratuity payable on the termination of employment in cases other
than those specified in sub-clause (iv):

Provided that, for the purposes of Chapter 1V, “wages” means all
remuneration (other than remuneration in respect of overtime work)
capable of being expressed in terms of money, which would, if the terms of
employment, express or implied, were fulfilled, be payable to an employee
in respect of his employment or of work done in such employment and
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includes dearness allowance,
that is to say, all cash payments,
by whatever name called, paid to
an employee on account of a rise
in the cost of living, but does not
include,——

(i) any other allowance which the
employee is for the time being
entitled to;

(ii) the value of any house accommodation or of supply of light, water,
medical attendance or other amenity or of any service or of any concessional
supply of food grains or other articles;

(iii) Any travelling concession;
(iv) Any bonus including incentive, production and attendance bonus;

(v) Any contribution paid or payable by the employer to any pension fund
or provident fund or for the benefit of the employee under any law for the
time being in force;

(vi) Any retrenchment compensation or any gratuity or other retirement
benefit payable to the employee or any ex gratia payment made to him;

(vii) Any commission payable to the employee:

Provided further that for calculating the wages under the first proviso for the
purposes of payment of bonus, if the payments made by the employer to the
employee under clauses (i) to (vii) exceeds one-half of the all remuneration
specified under the said proviso, the amount which exceeds such one-half
shall be deemed as remuneration and shall be accordingly added in all
remuneration under that proviso.

Explanation.—-Where an employee is given in lieu of the whole or part of
the wages payable to him, free food allowance or free food by his employer,
such food allowance or the value of such food shall, for the purposes of the
first proviso, be deemed to form part of the wages of such employee;

{Note: Chapter IV of the proposed Code deals with the Payment of Bonus (Clauses
26 to 41). Hence, there is a different definition of wages under the proviso clause
of 2(x) of the proposed Code}

411. It was proposed to draft a simple definition which could be
understood by a lay-man as the law is made for a lay-man and not for
legal luminaries.
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412 In the proposed Code, there is no liability of principal employer
towards payment of wages to contract labour as it exists now in the
Minimum Wages Act, 1948 and Payment of Wages Act, 1936. Existing
provisions are as under:-

Sec. 2 (e) of Minimum Wages Act, 1948.

Sec. 2(e) ‘employer’ means any person who employs, whether directly
or through another person, or whether on behalf of himself or any other
person, one or more employees in any scheduled employment in respect
of which minimum rates of wages have been fixed under this Act, and
includes....

Xxxxx
Xxxxx
Sec. 3 (2)of the Payment of Wages Act, 1936.

Sec. 3(2) notwithstanding anything contained in sub-section (1) it
shall be the responsibility of the employer to make payment of all
wages required to be made under this Act in case the contractor
or the person designated by the employer fails to make such
payment.

It is pertinent to note that there is no definition of principal employer
either in the Minimum Wages Act, 1948 or Payment of Wages Act, 1936,
however, without referring to the term principal employer, the Central
Legislature has made the principal employer liable to make payment of un-
paid wages employed through the contractor; by using the term “whether
directly or through another person, or whether on behalf of himself or any
other person” {Sec. 2 (e) of MW Act} and “in case the contractor or the
person designated by the employer fails to make such payment”{Sec.
3(2) of the PW Act}.

4.13 Clause 43 / CHAPTER VI (PAYMENT OF DUES, CLAIMS AND
AUDIT) of the proposed “Code on Wages, 2017” refers to the responsibility
of employer alone to make payment of wages to its employees. In this
Clause, there is reference to direct master-servant relationship, as the
employer has been held responsible only for making payment to the
employees directly employed by him. To quote Clause 43:-

Clause 43. Every employer shall pay all amounts required to be paid
under this Code to every employee employed by him:

Provided that where such employer fails to make such payment in accordance
with this Code, then, the company or firm or association or any other
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person who is the proprietor of the establishment, in which the employee is
employed, shall be responsible for such payment.

4.14. Thus the contract labour has been left at the mercy of the Contractor
as no orders could be passed by any authority against the principal
employer. Instead the responsibility should have been fastened on
the principal employer to ensure that the contractor employed by him
complies the provisions of the four existing Wage Laws and in case the
contractor fails to comply, the principal employer should have been
made responsible. Hence, the existing provisions are far better than the
proposed provisions of the Code. A comparison of text of definition of
employer under the existing MW Act and the proposed Code are given
in Table-3 below:-

Table-3

Sec. 2(e) of the MW Act, 1948

Clause 2(k) of the proposed ‘Code on
Wages, 2017

2(e). ‘employer’ means any person
who employs, whether directly
or through another person, or
whether on behalf of himself or any
other person, one or more employ-
ees in any scheduled employment
in respect of which minimum rates
of wages have been fixed under this
Act, and includes. ...

Xxxxx

Xxxxx

Clause 2(k) “employer” means a per-
son who employs one or more employ-
ees in his establishment and where the
establishment is carried on by any de-
partment of the Central Government
or the State Government, the authority
specified, by the head of such depart-
ment, in this behalf or where no au-
thority, is so specified the head of the
department and in relation to an estab-
lishment carried on by a local author-
ity, the chief executive of that authority,
and includes, —

Xxxx

Xxxx

5. View expressed by other panelists and participants:

51. Ms. Mridula Ghai,

Additional

Central Provident Fund

Commissioner, New Delhi stated that ER Act needs an effective
implementation. Referring to a recent study conducted by Linked In,
she stated that women were getting equal remuneration only in two out
of one hundred and fifty industries in the formal sectors of economy.
Further as per ILO Global Wage Report for 2018-19, in India gender pay
gap between men and women was as high as 34% (world average - 16
%) as against 24.81 % in 2013. The pay gap is increasing in India. This
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can only be reduced by effective
and result oriented monitoring of
the provisions of the ER Act.

5.2 Dr. Jeet Singh Mann, Professor,
National Law University, Delhi
was of the view that discrimination
in remuneration, despite there
being same or similar performance,
depends on various factors, viz:-

(a) Bargaining capacity of women vis-a-vis men
(b) Demand and supply of labour in the market

(c) Fear of termination on making complaint relating to discrimination

He further stated that over all condition of employed women was
undoubtedly vulnerable. There was need to protect a female worker from
terminationand victimizationif she filesacomplaintalleging discrimination
against her employer. There was also need to conduct empirical research
to find out real challenges (including low rate of conviction) and their
solutionsin the field of enforcement. For effective enforcement, there should
also be same or similar definitions of remuneration or wages, employee /
worker etc in all wage laws, viz Minimum Wages Act, 1948; Payment of
Wages,1936; Payment of Bonus Act, 1965 and Equal Remuneration Act,
1976.

5.3 Dr. M. M. Rehman, former Sr. Fellow, V.V. Giri National Labour
Institute, Noida stated that the basic purpose of all labour laws including
the ER Act was to provide justice to persons for whom said Acts have
been enacted. Women during their employment have to undergo various
specific problems relating to feminine gender including the social function
of child bearing and child rearing. Her special needs, apart from equal
remuneration, should also be catered to with great dignity.

5.4 Dr. Poonam S. Chauhan, former Sr. Fellow drew the attention of
the esteemed members of the Workshop towards inequality of wages
and remuneration in the un-organized sectors like agriculture and
transport.

5.5 Dr. Helen R. Sekar and Dr. Elina Samantroy were of the view that a
provision similar to Section 5 of the ER Act, 1976 should be incorporated in
the proposed Code on Wagesnot only to honour our international obligation
towards ratified C-111 {Discrimination (Employment and Occupation)
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Convention, 1958}but also to ensure v
that the existing provisions of ER -
Act are not diluted.

5.6 Shri V.K Trivedi, CLS, Labour
Welfare Commissioner, Army HQ
stressed the need for having a simple
definition of wages, employee &
employer.

5.7 Other participants also spoke the similar lines.

6. Based on the aforesaid discussions, following major issues were
framed for detailed discussions in the Workshop.

(@) To identify challenges and constraints in the implementation of the
Act, viz. lack of awareness about the Act, causes of poor enforcement
etc.

(b) Effect of non-inclusion of Sec. 5 of the Existing ER Act in the
proposed ‘Code on Wages Bill, 2017". Whether it violates Art. 2 of
C-111 {Discrimination (Employment and Occupation) Convention,
1958}?

(c) Identifying vulnerable sectors which require study and special
attention of the legislature and the executive.

(d) Making principal employer responsible for implementation of the
entire proposed Code which includes the existing ER Act also.

7. Recommendations:

7.1 After detailed discussions, the esteemed panelists and participants
of the Workshop were of unanimous view that the Director General,
VVG NLI may please scrutinize the following recommendations; and
recommend, if feasible as per the national policy, to the Ministry of Labour
and Employment, for inclusion in the revised ‘Code on Wages’ as the Code
on Wages Bill, 2017 has already lapsed because of dissolution of present
Lok Sabha on completion of its term. The Code is to be presented afresh in
the new Lok Sabha.

To identify challenges and constraints in the implementation of the
Act, viz lack of awareness about the Act, causes of poor enforcement
etc.

7.2 In order to raise awareness on gender issues amongst all stake holders



14  The Equal Remuneration Act, 1976: Identifying the Affirmative Initiative & Challenges in the Implementation of the Act

(Government officers, employers, employees, trade unions, NGOs etc),
following recommendations were made:-

(@) Regular training programmes for sensitization of all stake holders
should be conducted at the VVGNLI, Noida; the Indian Institute of
Workers Education and institutes, so identified, in due course;

(b) Such Institutes should develop a methodology to ‘train the trainers’
in aforesaid field, who in turn should impart periodic training on the
respective rights and duties to the employer, workers and trade unions in
organized and un-organized sectors.

(c) The Universities having their Gender Departments should also be
requested to conduct similar programmes in Universities as well as their
affiliated colleges.

Effective and surprise inspections by senior Labour Administrators.

7.3 The Hon’ble Supreme Court, way back in 1982, in their judgment
in the case of ‘People’s Union for Democratic Rights & Ors Vs. Union
of India &Ors, (1982) 3 SCC 235 emphasised the need for an effective
inspection system so that the workers, for whom the laws have been
enacted, get their rightful dues. To quote relevant extracts of the said
judgment:-

“...We may add that whenever any construction work is being carried
out either departmentally or through contractors, the Government
or any other governmental authority including a public sector
corporation which is carrying out such work must take great care to
see that the provisions of the labour laws are being strictly observed
and they should not wait for any complaint to be received from any
workman in regard to non-observance of any such provision before
proceeding to take action against the erring officers or contractors,
but they should institute an effective system of periodic inspections/
coupled with occasional surprise inspections by the higher officers in
order to ensure that there are no violations of the provisions of labour
laws and the workmen are not denied the rights and benefits to which
they are entitled under such provisions and if any such violations are
found, immediate action should be taken against defaulting officers or
contractors. That is the least which a Government or a governmental
authority or a public sector corporation is expected to do in a social
welfare State.”

There was unanimous view that Government’s policy should shift towards
an effective and surprise inspection system instead of ‘controlled” or ‘no
inspections’.
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Sensitising the judicial authorities
for imposing deterrent fines for
violations of labour laws.

7.4 The Hon’ble Supreme Court in
aforesaid judgment also impressed
upon the Magistrate and Judges to
view the violations of labour laws
seriously and punish the errant |
employers by imposing adequate
punishments. To quote the relevant text of said judgment:-

Imposition of adequate fines

“...We are shocked to find that in cases of violations of labour
laws enacted for the benefit of workmen, the Magistrates have been
imposing only small fines of Rs. 200/- threrabouts. The Magistrates
seem to view the violations of labour laws with great indifference
and unconcern as if they are trifling offences undeserving of judicial
severity. They seem to overlook the fact that the labour laws are
enacted for improving the conditions of workers and the employers
cannot be allowed to buy off immunity against violations of labour
laws by paying a paltry fine which they would not mind paying,
because by violating the labour laws they would be making profit
which would far exceed the amount of fine. If violations of labour
laws are going to be punished only by meagre fines, it would be
impossible to ensure observance of the labour laws and the labour
laws would be reduced to nullity. They would remain merely paper
tigers without any teeth or claws. We would like to impress upon
the Magistrates and Judges in the country that violations of labour
laws must be viewed with strictness and whenever any violations
of labour laws are established before them, they should punish the
errant employers by imposing adequate punishments.”.(Copy of
the judgment is at Annexure-8)

Effect of non-inclusion of Sec. 5 of the Existing ER Act in the proposed
‘Code on Wages Bill, 2017".

7.5 The learned members were of unanimous view that the existing
provisions of the ER Act, 1976 should not be diluted. Therefore, not only
existing Section 5 of ER Act, but provisions laid down in Articles 7 and
8 of the un-ratified ILO Convention C-156 (Equal Opportunities and
Equal Treatment for Men and Women Workers: Workers with Family
Responsibilities, 1981) should also be incorporated in the new ‘Code on
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Wages’. Said convention (C-156) was adopted by the General Conference
of the ILO on 23 June 1981, five years after the ER Act came in to force. This
convention provides for adjustment of work with family responsibilities.
Women have much greater and crucial family responsibilities, including
the reproductive function, infant and child care etc. At times, women
are forced to opt out of job because of these prime and demanding
responsibilities.

7.6 The relevant pages of ‘Code on Wages, 2017 are at (Annexure-9) and
relevant Articles of C-156 are reproduced below (Full text of the Convention
at Annexure-10):

Article 1

1. This Convention applies to men and women workers with
responsibilities in relation to their dependent children, where such
responsibilities restrict their possibilities of preparing for, entering,
participating in or advancing in economic activity

2. The provisions of this Convention shall also be applied to men and
women workers with responsibilities in relation to other members
of their immediate family who clearly need their care or support, where
such responsibilities restrict their possibilities of preparing for, entering,
participating in or advancing in economic activity.

3. For the purposes of this Convention, the terms “dependent child” and
“other member of the immediate family who clearly needs care or
support” mean persons defined as such in each country by one of the means
referred to in Article 9 of this Convention.

4. The workers covered by virtue of paragraphs 1 and 2 of this Article are
hereinafter referred to as “workers with family responsibilities”

Article 2

This Convention applies to all branches of economic activity and all
categories of workers

Article 7

All measures compatible with national conditions and possibilities,
including measures in the field of vocational guidance and training, shall be
taken to enable workers with family responsibilities to become and remain
integrated in the labour force, as well as to re-enter the labour force after an
absence due to those responsibilities.
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Article 8

Family responsibilities shall not, as such, constitute a valid reason
for termination of employment.

7.7 The provisions akin to C-156 were inserted by recent amendment in
the Sec. 5(5) of the Maternity Benefit Act, 1961 (w.e.f. 01.04.2017) which
reads as under:-

Sec. 5(5) In case where the nature of work assigned to a woman is of
such nature that she may work from home, the employer may allow
her to do so after availing of the maternity benefit for such period
and on such conditions as employer and the woman

7.8 Some thirty-seven years back, a three Judge Bench of Hon’ble
Supreme Court, in “Air India Etc. Etc Vs. Nergesh Meerza & Ors. Etc. Etc
{1982 SCR (1) 438} had the occasion to discuss similar issue and held as
under:-

“.... Whether the woman after bearing children would continue
in service or would find it difficult to look after the children is her
personal matter and a problem which affects the AH (Air Hostess)
concerned and the Corporation has nothing to do with the same. ...”

7.9 In compliance with aforesaid directions of the Honble Supreme Court,
efforts should be made to facilitate the return of women to work, after
they are free from their reproductive (child-bearing and child rearing)
responsibilities, even though they have entered their middle age. The skill
and knowledge they acquired should be used for nation building.

Identifying vulnerable sectors of employments which require study and
special attention.

7.10 The learned members unanimously recommended that initially two
or three, out of the following, vulnerable employments and sectors of
economy may be selected for study and appropriate recommendations
may be made to the Government for taking adequate steps for eliminating
the discrimination therein, i.e.

(@) Agriculture

(b) Construction

(c) Electronic manufacturing

(d) Beauty industry (Health and Wellness)
(e) Hotel industry
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(f) Education Sector
(g) Private Transport
(h) Media industry

Retaining existing definition of ‘employer” u/s 2 (e) of MW Act, 1948
and making ‘employer’ to ensure payment of wages and compliance of
labour laws for contract labour employed by it.

7.11 There was unanimous view that the proposed definition of ‘employer’
in clause 2(k) of the proposed ‘Code on Wages, 2017’ has not put any
liability on principal employer w.r.t. un-paid wages to contract labour
even though such a responsibility exists at present (Please see Para 4.12 to
4.14 above). Accordingly, the existing definition of employer u/s 2 (e) of
MW Act, which also includes a principal employer, should be retained in
the proposed Code. This would be equally applicable to all the four Wage
Acts.

Simplifying definition of wages:

7.12 With reference to discussions made in Paras 4.10 and 4.11 above,
it was unanimously recommended to simplify the draft definition of
‘wages’ under clause 2(x) of the proposed Code. The existing definition
of ‘remuneration’” u/s 2(g) of the E R Act or the existing definition of
‘wages’ u/s 2(rr) of the Industrial Disputes Act, 1947 can be adopted. The
definitions of employee, employer and wages should be uniform to the
extent possible in all Wage Acts, admittedly, there cannot be complete
uniformity because object of each enactment is different.

Concluding remarks:

8. In her concluding remarks, Dr. Shashi Bala urged the participants for
a concerted action for for timely inclusive and sustainable development
of all the three genders before it is too late. She, concluded the workshop
by quoting extracts from story of 'PRAYING HANDS' by integrating
that with the vulnerable working conditions of women. To quote
verbatim:-

“1 personally feel Affirmative policies acts as a catalyst to survive in
difficult circumstances and make many invisible hands hopelessly
optimistic towards life. Especially the marginalized section of the society
that is often predominated by women. By the time the persons in authority
realizes and feels the situation of these women, the situation of many of
these women is quite similar to Albert in the story connected to praying
hands saying No...no ... it is too late for me...(Story can be accessed at
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link httpsy//www.thoughtco.com/praying-hands-1725186). In my
personal opinion benefit of affirmative policies must be accessible to all for
paving the way towards optimism to this aspiring and worthy section of
our society as well.”

Vote of Thanks:

9. Advocate Tanu Bhardwaj, Research Associate, VVGNLI, Noida
proposed the vote of thanks for the distinguished Chairperson,
panelists and participants behalf of the Director General VVGNLI
Noida and the Director of the Workshop. She hopefully wished for
continuing further journey in the same spirit with the same unbeatable
HIGH JOSH.
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Annexure-2
Concept Note

V.V Giri National Labour Institute, NOIDA
Workshop on Equal Remuneration Act 1976:

Identifying the Affirmative Initiative & Challenges in the
Implementation of the Act

Concept note
27 March 2019

Workshop Coordinator: Dr. Shashi Bala, Fellow, V.V. GNLI

Introduction

1.1.

The doctrine of “equal pay for equal work” has come to be recognized

worldwide as one of the universal human rights through various
international instruments, viz:-

(@)
(b)

(©)
(d)

(e)
(f)

Universal Declaration of Human Rights, 1948.

International Covenant on Economic, Social and Cultural Rights, 1976
(ICESCR).

African Charter on Human and Peoples’ Rights, 1986

The ILO Declaration on Fundamental Principles and Rights at Work,
1998

Convention Concerning Equal Remuneration for Men and Women
Workers for Work of Equal Value (Convention no.100), 1951

ILO Convention No. 111 on Discrimination (Employment and
Occupation) in 1960.

1.2 Article 11 of the “'UN Convention on the Elimination of All Forms
of Discrimination against Women, 1979 (CEDAW) which relates to
employment related issues, reads that the States parties shall take all
appropriate measures to eliminate discrimination against women in the
field of employment and to ensure, on the basis of equality of men and
women, the same rights, in particular:-

(@)
(b)
(©

Right to work as an inalienable right of all human beings;
Same criteria for selection for employment

Right to free choice of profession & employment, job security,
promotion, training etc
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(d) Equal remuneration for equal value of work

(e) Righttosocial security in cases of retirement, unemployment, sickness,
invalidity, old age, incapacity of work, right to paid leave.

(f) The right to protection of health, safety & working conditions,
including safeguarding of function of reproduction.

Complete Text of this Article is reproduced at Annexure-1 of this Concept
Note

1.3 The notable International Convention on the subject is ‘Equal
Remuneration Convention’ (C 100) which ensures equal remuneration to
both male and female labourers. This Convention has been ratified by 163
countries including India.

Ratification of International Conventions by amending the Municipal
Laws

2.1 Various independent sovereign countries who are signatories to
international instruments/conventions have the obligation to ratify
these instruments, with or without reservations, through their Central
legislatures and amend their municipal laws (national/local) laws to bring
these in conformity with the international standards and obligations laid
down in such instruments. Thus the provisions relating to equal wages or
equal remuneration find place in the Municipal (national) laws of majority
of countries, including Republic of India.

Equal wages for men and women in Indian Perspective

3.1 InIndia the doctrine of “‘equal pay for equal work” is not a Fundamental
Right but has acquired the status of a ‘statutory right” after enactment of
‘Equal Remuneration Act, 1976” by the Indian Parliament to implement
Article 39 (d) which has been incorporated as one of the ‘Directive
Principles of State Policy” laid down in Articles 36 to 51 (PART 1IV) of the
Constitution of India. Art. 39(d) reads as under:-

“39. Certain Principles of policy to be followed by the State.- The
State shall, in particular, direct its policy, towards securing —

(d) that there is equal pay for equal work for both men and women

3.2 Needless to state that the term ‘remuneration” has much wider scope
that the term “wages’.
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Salient features of the Act:

4.1 The Equal Remuneration Act, 1976 (ERA) is a step towards gender
equity. Its Preamble reads as under:-

“An Act to provide for the payment of equal remuneration to men
and women workers and for the prevention of discrimination, on
the ground of sex, against women in the matter of employment
and for matters connected therewith or incidental thereto.”

4.2 The major salient features of the Act are as under:-

(@) It is a gender specific legislation and prohibits discrimination only
between men and women; and not between “‘men and men’; or ‘women
and women’

(b) Like all Indian Labour Laws, the ERA does not have the universal
application. It applies to establishments and employments notified u/s
1(3) of the Act, viz- plantation, mines, banking, hospitals, textile, factories,
railway, transport, food products, beverages, tobacco products, watches,
clocks, jeweler, agriculture etc. It covers a fairly large number of workforce
in organised as well as un-organised sector.

(c) The term ‘worker” u/s 2(i) has been defined as one who works in any
establishment or employment in respect of which this Act has come into
force. There is no salary limit for worker and the definition has not been
confined by words like skilled, technical, teacher, supervisory, managerial
etc.

(d)ERA prohibits discrimination right from recruitment till the date of
superannuation of a woman worker. Sec 5 prohibits discrimination
between men and women, in recruitment and subsequent to recruitment,
i.e. in (i) conditions of service, (ii) Promotions, (iii) Trainings and (iv)
Transfers (except where employment of women is prohibited, restricted,
regulated etc).

(e)Sec. 4(1) casts a duty upon the employer to pay equal remuneration
to men and women workers for ‘same work” or ‘work of similar nature”.
U/s 2(h) the term ‘Same work or work of similar nature” has been defined
as the work in which skill, effort and responsibility are same, when
performed under similar working conditions.

(f) U/s4(2) and 4(3), for bringing parity, the remuneration of any worker
cannot be reduced, but can only be increased to the higher or the highest
level.
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(g) Per Sec. 2(g) of the ERA, ‘Remuneration” means the basic wage or salary,
and any additional emoluments, paid either in cash or kind.

(h) The ERA is a self-contained Code. U/s 7, the appropriate Government
has the power to appoint “Authority” and “Authority for Appeal” (Appellate
Authority). They adjudicate the complaints and the claim cases only. The
penalty for contravention of any provision of the Act can be imposed only
by the Judicial Magistrates.

(i) The Act is being enforced both by the Central and the State
Governments in their respective spheres. Central Government is the
appropriate Government in relation to employment carried on by
or under the authority of CG or railway administration or banking
company, mine, oilfield or major port or any corporation established
by a Central Act. State Government is the appropriate Government in
all other cases.

5. Gist of leading judgments on the subject {Discrimination in wages,
remuneration and other conditions of employment) is placed at Annexure-2
of this Concept Note.

Way Ahead:

6.1 “Code on Wages Bill, 2017" {Bill No. 163 of 2017) was introduced in
the Lok Sabha on 03.08.2017. In this Code, four existing wage Acts are
proposed to be merged, namely Minimum Wages Act, 1948, Payment of
Wages Act, 1936, Payment of Bonus Act, 1965 and the Equal Remuneration
Act, 1976. In the Code, there are only two clauses relating to Equal Wages
(not remuneration) which are reproduced verbatim as under:-

“3(1) There shall be no discrimination among employees on the
ground of gender in matters relating to wages by the same employer,
in respect of the same work or work of similar nature done by any
employee.

3 (2) No employer shall, for the purpose of complying with the
provisions of sub-section (1), reduce the rate of wages of any
employee.

4. Where there is any dispute as to whether a work is of same or
similar nature for the purpose of section 3, the dispute shall be
decided by such authority as may be notified by the appropriate
Government.”

6.2 If the Code Bill is passed by the Parliament in its present form, the
scope of the ER Act will be reduced drastically as the term ‘remuneration’
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will be replaced by the term “‘wages’. Further, in the proposed Code, there
is no provision like Sec. 5 of the ER Act, which prohibits discrimination
between men and women in recruitment and matters subsequent to
recruitment, like (i) conditions of service (ii) Promotions, (iii). Trainings
and (iv) Transfers

6.3 The ILO is celebrating its Centenary this year. India is a Founding
Member of the ILO. India has also signed the ‘CEDAW’ and ‘Equal
Remuneration Convention” (C-100). We need to strive for complete equality
between men and women in the matter of employment as stated in Article
11 of the CEDAW (Complete Text is given at Annexure-1) which also
includes the maternity benefits.

6.4 For drafting any policy, the feedback in the form of data is required,
which can be collected ether after proper field surveys or on the basis
of analysis of inspection reports which point out to various deficiencies
relating to implementation of any legislation. More the number of
inspections, more awareness is created amongst the employer and the
employees. Thus more stress needs to be given on the enforcement of the
Act by the appropriate Governments.

7. To identify the challenges and constraint in the implementation of the
Act, VVGNLI is organizing this workshop with the main stakeholders.
The distinguished members of the workshop may also identify the
vulnerable sectors which require special attention and the mode by
which the objective of ER Act can be achieved.



The Equal Remuneration Act, 1976: Identifying the Affirmative Initiative & Challenges in the Implementation of the Act 27

Annexure -1 to Concept Note

Text of Article 11 of the “UN Convention on the Elimination of All Forms
of Discrimination against Women, 1979 (CEDAW)

1.

(@)
(b)

(c)

(@)

(e)

()

(a)

(b)
(©)

(d)

States Parties shall take all appropriate measures to eliminate
discrimination against women in the field of employment in order
to ensure, on a basis of equality of men and women, the same rights,
in particular:

The right to work as an inalienable right of all human beings;

The right to the same employment opportunities, including the application of
the same criteria for selection in matters of employment;

The right to free choice of profession and employment, the right to promotion,
job security and all benefits and conditions of service and the right to receive
vocational training and retraining, including apprenticeships, advanced
vocational training and recurrent training;

The right to equal remuneration, including benefits, and to equal
treatment in respect of work of equal value, as well as equality of
treatment in the evaluation of the quality of work;

The right to social security, particularly in cases of retirement,
unemployment, sickness, invalidity and old age and other incapacity
to work, as well as the right to paid leave;

The right to protection of health and to safety in working conditions,
including the safeguarding of the function of reproduction.

In order to prevent discrimination against women on the grounds of marriage
or maternity and to ensure their effective right to work, States Parties shall
take appropriate measures:

To prohibit, subject to the imposition of sanctions, dismissal on the grounds
of pregnancy or of maternity leave and discrimination in dismissals on the
basis of marital status;

To introduce maternity leave with pay or with comparable social benefits
without loss of former employment, seniority or social allowances;

To encourage the provision of the necessary supporting social services to
enable parents to combine family obligations with work responsibilities and
participation in public life, in particular through promoting the establishment
and development of a network of child-care facilities;

To provide special protection to women during pregnancy in types of
work proved to be harmful to them.

Protective legislation relating to matters covered in this article shall be
reviewed periodically in the light of scientific and technological knowledge
and shall be revised, repealed or extended as necessary.
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Annexure -2 to Concept Note

Gist of leading judgment on the subject {Discrimination in wages,
remuneration and other conditions of employment}

Dharwad Dist. PWD Employees Association v State of Karnataka, (1990)
2 SCC 396.

The ER Act is a legislation providing equality of pay for equal work
between men and women which certainly is a part of the principle ‘equal
pay for equal work.

C. Girijambal v State of A.P., 1981 SCC (L&S) 293.
ER Act is not applicable in case of professional services.

Mackinnon Mackenzie & Co. v Audrey D Costa, (1987) 2 SCC 469

Fact of the case: A dismissed confidential lady stenographer filed claim
before the Authority appointed u/s 7 of the ER Act, 1976 alleging that
during her employment, after the Act came into force, she was being paid
remuneration at the rates less favourable than those paid to the male
Stenographers, performing the same or similar kind of work. Hence she
was entitled to recover the difference between remuneration paid to her
and the male Stenographers.

Employer contended that the wages were paid to her as per settlement
arrived at between the employees” Union and the management; and hence
there was no discrimination. Because of settlement, she was getting Rs.
730.20 PM less than her male counterparts. Further, employer had no
capacity to pay.

Ruling by the Supreme Court:-

On settlement: A settlement arrived at between the management and the
employees’ union cannot be a valid ground for effecting discrimination in
payment of remuneration between male and female employees performing
the same work or work of similar nature

On financial capacity to pay:

“It is lastly urged on behalf of the petitioner that the enforcement of the Act
will be highly prejudicial to the management, since its financial position
is not satisfactory and the management is not able to pay equal



The Equal Remuneration Act, 1976: Identifying the Affirmative Initiative & Challenges in the Implementation of the Act 29

remuneration to both male Stenographers and female Stenographers.
The Act does not permit the management to pay to a section of its employees
doing the same work or a work of similar nature lesser pay contrary to
Section 4(1) of the Act only because it is not able to pay equal remuneration
to all. The applicability of the Act does not depend upon the financial
ability of the management to pay equal remuneration as provided
by it.”

Equal pay for equal work - ‘same work or work of similar nature’
defined.

State of Punjab V Surjit Singh, (2009) 9 SCC 514: 2009 AIR SCW 6759

“19. Undoubtedly, the doctrine of ‘equal pay for equal work’ is not an
abstract doctrine and is capable of being enforced in a court of law. But
equal pay must be for equal work of equal value. The Principle
of ‘equal pay for equal work’ has no mechanical application in every
case. Article 14 permits reasonable classification based on qualities or
characteristics of persons recruited and grouped together, as against those
who were left out. Of course, the qualities or characteristics must have a
reasonable relation to the object sought to be achieved. In service matters,
merit or experience can be a proper basis for classification for the purposes
of pay in order to promote efficiency in administration. A higher pay
scale to avoid stagnation or resultant frustration for lack of promotional
avenues is also an acceptable reason for pay differentiation... A mere
nomenclature designating a person as say a carpenter or a craftsman is
not enough to come to the conclusion that he is doing the same work as
another carpenter or craftsman in regular service. The quality of work
which is produced may be different and even the nature of work
assigned may be different. It is not just a comparison of physical
activity... Functions may be the same but responsibilities make a
difference. ...”

Contact Person: Dr. Shashi Bala, Fellow, VVGNLI, NOIDA
Contact Email: balashashi.vvgnli@gov.in,shashibala2002@gmail.com
Contact no: 0120-2411776
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Annexure 3 (i)

Two Questionnaire on Equal Remuneration Act, 1976 and Impact of
Maternity Benefit (Amendment) Act, 2017 on employment

Workshop on Equal Remuneration Act 1976: Identifying the Affirmative
Initiative & Challenges in the Implementation of the Act
(RESEARCH STUDY ON IMPLIMENTATION OF EQUAL
REMUNERATION ACT, 1976, QUESTIONNAIRE FOR LABOUR
ADMINISTRATORS)

27 March 2019

V.V. Giri National Labour Institute, Noida

NOTE: Please tick at appropriate box in the given grid or encircle the
appropriate response. Some questions may have multiple responses.

Name & Designation

Total years of experience as Labour Administrator

Jurisdiction

Location / State

I Are you currently working with laws|1. Yes
relating to women workers?
If yes, please specify details 2 No

II Whether entrusted with the powers|Inspector
of Inspector or Authority or Appellate
Authority under E.R. Act?

Authority

Appellate Authority

Can you state key features of the E.R. Act,
19767
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I Average annual number of inspections
conducted by you in last five years.

v Average annual number of prosecution
launched during last five years

\Y% Average percentage of convictions in
prosecution cases

VI Average fine imposed by Magistrates for
violation of provisions of ER Act

VII  |Whether any sentence was ever awarded |1. Yes
by any Magistrate during last five years

VIII |Whether any record of inspections|1. Yes
conducted and irregularities noticed is
maintained and reflected in monthly and |2, No
annual reports?

IX Average annual number of claim cases filed
by you and adjudicated by the authority for
non- implementation of Act during the last
five years.

X Identify the difficulties faced by you as
an Inspector during inspection, filing
prosecution and claim cases?

XI Please give suggestions to overcome these
difficulties

XII  |In case you are an Authority or Appellate |1. Average claims
Authority, please state the average annual| adjudicated PA :
number of claims adjudicated by you as|,
Authority; and appeals as an Appellate
Authority?

. Average appeals
adjudicated per PA:

XII |Please state steps taken by you to create
awareness regarding implementation of
E.R. Act, 1976?

XIV  |Have you come across any instance when|1. Yes
a woman employee was terminated for[, £;,
demanding equal remuneration?
If yes, please specify

XV |How doyou handle such cases of dismissals
of women employees?
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XVI |What advantages or disadvantages
accrue to an employer/establishment, if it
Implements provisions of E.R. Act, 1976?

XVII |How would you assess employer’s attitude | Supportive
towards implementation of E.R. Act, 1976? |Neutral
Unsupportive

XII  |How do male employees feel about|Supportive
provisions of E.R. Act, 1976? Neutral

Unsupportive

XIX |Please state the administrative or other
difficulties faced by the Labour Department
in effective implementation of the E.R. Act,
1976.

This includes inspection to conviction and
adjudication of claims / appeals.

XX |Suggestion, if any to overcome the
difficulties highlighted above.

XXI |Please suggest vulnerable area & industry
which require immediate intervention and
enforcement of E.R. Act, 1976.

XXII' |How do you view existing provisions under
the E.R. Act, 1976 and proposed provisions
in the Code of Wages, 2017?

XXII |Suggestions, if any, for improvement in the
provisions relating to Equal Remuneration
in the Code of Wages.

XXIV |Please suggest improvements /
amendments, if any, required for better
implementation of the E.R. Act?

(Signature)

Project Director : Dr. Shashi Bala, Fellow, Co-ordinator : Center for Gender
and labour Studies.

V.V.GIRINATIONAL LABOUR INSTITUTE, NOIDA, Ministry of Labour
and Employment

Govt. of India, E-mail : balashashi.vvgnli@gov.in/shashibala2002@gmail.com
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Annexure 3 (ii)

Workshop on Equal Remuneration Act 1976:
Identifying the Affirmative Initiative &Challenges in the
Implementation of the Act

(Impact on Employment of the Maternity Benefit (Amendment) Act,

2017, Sub Part of the RESEARCH STUDY ON IMPLEMENTATION
OF Equal Remuneration Act 1976)
QUESTIONNAIRE FOR LABOUR ADMINISTRATORS

27 March 2019

V.V. Giri National Labour Institute, Noida

NOTE: Please tick at appropriate box in the given grid or encircle the
appropriate response. Some questions may have multiple responses.

Name & Designation

Total years of experience as Labour Administrator

Jurisdiction
Location / State
1 | Areyou currently working with laws relating |I. ~ Yes
to women workers?
If yes, please specify details II. No
2 |Whether entrusted with the powers of|l. Inspector
Inspector or Authority under MB Act?
II. Authority
3. | Whether appointment letters issued by I Yes
employer include information regarding
every benefits available under M.B. Act?.
Sec. 11-A(2) wef 01.07.2017 II. No
4 |Average annual number of inspections
conducted by you in last five years.
5 |Average annual number of prosecution
launched during last five years
6 |Average percentage of convictions in

prosecution cases
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7 |Average fine imposed by Magistrates for
violation of provisions of MB Act

8 | Whether any sentence was ever awarded by [I. Yes

any Magistrate during last five years I No

9 | Whether any record of inspections conducted |I.  Yes

and irregularities noticed is maintained and
reflected in monthly and annual reports? II. No

10 |Average annual number of directions made |I.

by youunder Sec. 17(2) for I1.

I. Making payment of Maternity Benefit

II. Directing employer to employ a women
who has been discharged or dismissed
during the period of confinement during
the last five years.

11 |Identify the difficulties faced by you as
an Inspector during inspection and filing
prosecution?

12 |Please give suggestions to overcome these
difficulties

13 |In case you are an Authority, please state
the average annual number of appeals
adjudicated by you, against the directions
given by the Inspector.

14 |Please state steps taken by you to create
awareness regarding recent amendments
under MB Act, 2017?

15 |Have you come across any instance when|l. Yes
a woman employee was terminated for

demanding benefits due under the Act?

If yes, please specify II. No

16 |How do you handle such cases of dismissals
of women employees?

17 |What advantages or disadvantages accrue to|l. Yes

an employer/establishment, if it Implements II. No
provisions of MB Act, 20177? '

18 |How would you assess employer’s attitude | Supportive

towards implementation of Act?
Neutral

Unsupportive
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19 |How domaleemployees feel about provisions | Supportive
of Act? Neutral

Unsupportive

20 |Plsstatetheadministrative or other difficulties
faced by the Labour Department in effective
implementation of the Act.

This includes ‘inspection to conviction” and
issuing direction u/s 17 and appeals.

21 |Suggestion, if any to overcome the difficulties
highlighted above

22 |Pls suggest vulnerable area & industry
which require immediate intervention and
enforcement of MB Act.

23 |How do you view existing provisions under
the MB Act, 2017?

24 |Pleasesuggestimprovements / amendments,
if any, required for better implementation of
the Act.

25 |How do you view proposed provisions in the
Draft Labour Code on Social security, 2018?

26 |Suggestions, if any, for improvement in the
provisions relating to Maternity benefit in
proposed Code.

(Signature)

Project Director : Dr. ShashiBala, Fellow, Co-ordinator : Center for Gender
and labour Studies.

V.V. GIRI NATIONAL LABOUR INSTITUTE , NOIDA , Ministry of
Labour and Employment

Govt. of India, E-mail : balashashi.vvgnli@gov.in / shashibala2002@gmail.
com
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Annexure -4

Convention on the Elimination of
All Forms of Discrimination against Women

Convention on the Elimination of All Forms of Discrimination against Women

Adopted and opened for signature, ratification and accession by General Assembly
resolution 34 /180 of 18 December 1979

entry into force 3 September 1981, in accordance with article 27(1)
The States Parties to the present Convention,

Moting that the Charter of the United Mations reaffirms faith in fundamental human rights, in the
dignity and werth of the human persen and In the egual rights of men and women,

Moting that the Universal Declaration of Human Rights affirms the principle of the inadmissibility of
discrimination and proclalms that all human beings are boern free and equal in dignity and rights and
that everyone is entitled to all the rights and freedoms set farth therein, without distinction of any
kind, Including distinction based on sex,

Moting that the States Parties to the International Covenants on Human Rights have the obligation to
ensure the equal rights of men and woemen to enjoy all econamic, soclal, cultural, civil and political
rights,

Considering the Internaticnal conventions concluded under the auspices of the United Nations and the
specialized agencies promoting equality of rights of men and women,

Moting also the resolutions, declarations and recommendations adopted by the United MNations and the
specialized agencies promating equality of rights of men and women,

Concerned, however, that despite these various instruments extensive discrimination against women
continues to exist,

Recalling that discrimination against women violates the principles of equality of rights and respect for
human dignity, is an obstacle to the participation of women, on egual terms with men, in the political,
social, economic and cultural life of their countries, hampers the growth of the prosperity of society
and the family and makes mare difficult the full development of the potentialities of women in the
service of their countries and of humanity,

Concerned that in situations of poverty women have the least access to food, health, education,
training and opportunities for employment and other needs,

Convinced that the establishment of the new international economic order based on equity and justice
will contribute significantly towards the prometicn of equality between men and women,

Emphasizing that the eradication of apartheid, all forms of racism, racial discrimination, celonialism,
nea-colonialism, aggression, forgign occupation and domination and interference in the internal affairs
of States is essential to the full enjoyment of the rights of men and women,

Affirming that the strengthening of international peace and security, the relaxation of international
tension, mutual co-operation amaong all States irrespective of their soclal and econemic systems,
general and complete disarmament, in particular nuclear disarmament under strict and ffective
international contral, the affirmation of the principles of justice, equality and mutual benefit in relations
ameng countries and the realization of the right of peoples under alien and colonlal domination and
foreign eccupation to self-determination and independence, as well as respect for national sovereignty
and territerial integrity, will promote soclal progress and development and as a conseguence will
contribute to the attalinment of full equality between men and women,

Convinced that the full and complete development of a country, the welfare of the world and the cause
of peace require the maximum participation of woemen on equal terms with men in all fields,
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Bearing In mind the great centribution of women to the welfare of the family and to the development
of society, so far not fully recognized, the social significance of maternity and the role of both parents
in the family and in the upbringing of children, and aware that the role of women in procreation should
not be a basls for discrimination but that the upbringing of children requires a sharing of responsibllity
between men and women and society as a whole,

Aware that a change in the traditional role of men as well as the role of women in society and in the
family is needed to achieve full equality between men and women,

Determined to implement the principles set forth in the Declaration on the Elimination of
Discrimination agalnst Women and, for that purpose, to adopt the measures required for the
elimination of such discrimination in all its forms and manifestations,

Have agreed on the fallowing:
PART I
Article 1

For the purpases of the present Convention, the term "discrimination against women” shall mean any
distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of
impalring or nullifying the recognitien, enjoyment or exercise by women, Irrespective of thelr marital
status, on a basis of equality of men and women, of human rights and fundamental freedoms in the
political, economic, soclal, cultural, civil or any other field.

Article 2

States Parties condemn discrimination against women in all its forms, agree to pursue by all
appropriate means and witheut delay a policy of eliminating discrimination against women and, to this
end, undertake:

(a) To embody the principle of the equality of men and women In thelr national constitutions or other
appropriate legislation if not yet incorporated therein and to ensure, through law and other appropriate
means, the practical realization of this principle;

(b) To adopt appropriate legislative and other measures, including sanctions where appropriate,
prohibiting all discrimination against women; (c) To establish legal protection of the rights of women
on an equal basis with men and to ensure through competent national tribunals and other public
institutions the effective protection of women against any act of discrimination;

(d) To refrain from engaging in any act or practice of discrimination against women and to ensure that
public authorities and Institutions shall act in conformity with this obligation;

(&) To take all appropriate measures to eliminate discrimination against women by any person,
organization or enterprise;

(f) To take all appropriate measures, including legislation, to medify or abolish existing laws,
regulations, customs and practices which constitute discrimination against women;

(a) To repeal all national penal provisions which constitute discrimination against women,

Article 3

States Partles shall take In all fields, In particular In the political, saclal, econemic and cultural fields, all
appropriate measures, including legislation, to en sure the full development and advancement of
women , for the purpose of guaranteeing them the exercise and enjoyment of human rights and
fundamental freedoms on a basis of equality with men.

Article 4
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Article 4

1. Adoptlon by States Partles of temporary speclal measures almed at accelerating de facto equality
between men and women shall not be considered discrimination as defined In the present Convention,
but shall in no way entail as a consequence the maintenance of unequal or separate standards; these
measures shall be discontinued when the objectives of equality of opportunity and treatment have
been achieved.

2. Adoptlon by States Partles of speclal measures, Including those measures contalned In the present
Convention, aimed at protecting maternity shall not be considered discriminatory.

Article 5
States Partles shall take all appropriate measures;

(a) To modify the soclal and cultural patterns of conduct of men and wemen, with a view to achieving
the elimination of prejudices and custamary and all ather practices which are based on the idea of the
inferiority or the superiority of eithar of the sexes or on steraotyped roles for men and women;

(b) Te ensure that family education includes a proper understanding of maternity as a social function
and the recegnition of the commeon responsibllity of men and wemen in the upbringing and
development of their children, it being understood that the interest of the children is the primordial
consideration in all cases.

Article 6

States Parties shall take all appropriate measures, including legislation, to suppress all forms of traffic
In women and exploitation of prostitution of women.

PART II

Article 7

States Parties shall take all appropriate measures to eliminate discrimination against women in the
political and public life of the country and, in particular, shall ensure to women, on equal terms with
men, the right:

(a) To vote In all elections and public referenda and to be eligible for election to all publicly elected
bodies;

(b) To participate in the formulation of government policy and the implementation thereof and to hold
public office and perform all public functions at all levels of government;

(c) To participate in non-governmental organizations and assoclations concerned with the public and
political life of the country.

Article 8

States Parties shall take all appropriate measures to ensure to women, on equal terms with men and
without any discrimination, the opportunity to represent their Governments at the International level
and to participate in the work of international organizations.

Article 9

1, States Partles shall grant women equal rights with men to acquire, change or retain their
nationality. They shall ensure in particular that neither marriage to an alien nor change of nationality
by the husband during marriage shall automatically change the natlonality of the wife, render her
stateless or force upon her the nationality of the husband. 2. States Parties shall grant women equal
rights with men with respect to the nationality of their children.
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PART III
Article 10

States Partles shall take all appropriate measures to eliminate discrimination against women In grder
to ensure to them equal rights with men in the field of education and in particular to ensure, on a basis
of equality of men and women:

(a} The same conditions for career and vocational guidance, for access to studies and far the
achlevement of diplomas In educational establishments of all categories in rural as well as in urban
areas; this equality shall be ensured in pre-school, general, technical, professional and higher technical
sducation, as well as in all types of vecational training;

(b} Access to the same curricula, the same examinations, teaching staff with qualifications of the same
standard and school premises and equipment of the same quality;

() The elimination of any sterectyped concept of the roles of men and women at all levels and in all
forms of education by encouraging coeducation and other types of education which will help te achleve
this aim and, in particular, by the revision of textbooks and school programmes and the adaptation of
teaching methods;

(d ) The same opportunities to benefit from scholarships and other study grants;

(&) The same opportunities for access to programmes of continuing education, including adult and
functional literacy programmes, particulary those aimed at reducing, at the earliest possible time, any
gap in education existing between men and wamen;

(f] The reduction of female student drop-out rates and the organization of programmes for girls and
women who have left school prematurely;

(g) The same Opportunities to participate actively In sports and physical education;

(k) Access to specific educational infermation to help to ensure the health and well-being of families,
including information and advice on family planning.

Article 11
1, States Parties shall take all appropriate measures to eliminate discrimination against women in the
field of employment in order to ensure, on a basis of equality of men and woemen, the same rights, In
particular;

(@) The right to work as an inallenable right of all human beings;

(B) The right te the same employment opportunities, including the application of the same criteria for
selection in matters of employment;

() The right to free choice of profession and employment, the right to promotion, job security and all
benefits and conditions of service and the right to receive vocational training and retraining, including
apprenticeships, advanced vecational training and recurrent training;

(d) The right to equal remuneration, including benefits, and to equal treatment in respect of work of
equal value, as well as equallty of treatment In the evaluation of the guality of work;

(&) The right to social security, particularly in cases of retirement, unemployment, sickness, invalidity
and old age and other Incapacity to werk, as well as the right to pald leave;

(f) The right to protection of health and to safety In working conditions, Including the safeguarding of
the function of reproduction.
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2. In order to prevent discriminatien agalnst women on the grounds of marrlage or maternity and to
ensure thelr effective right to work, States Partles shall take appropriate measures:

{a) To prohiblt, subject to the Impesition of sanctions, dismissal en the grounds of pregnancy or of
maternity leave and discrimination in dismissals on the basis of marital status;

(b) Teo Intreduce maternity leave with pay or with comparable soclal benefits witheut less of former
employment, seniority or social allowances;

{¢) To encourage the provision of the necessary supporting social services to enable parents to
combine famlily ebligatiens with werk respensibllities and participatien In public life, In particular
through promoting the establishment and development of a network of child-care facllitles;

(d) To provide special protection to women during pregnancy In types of work proved to be harmful te
them.

3. Protective legislatien relating to matters covered In this article shall be reviewed periodically In the
light of scientific and technological knowledge and shall be revised, repealed or extended as necessary.

Article 12

1, States Partles shall take all appropriate measures to eliminate discrimination against women In the
fleld of health care in order to ensure, on a basis of equality of men and women, access to health care
services, Including thase related to family planning.

2. Notwithstanding the provisions of paragraph I of this article, States Parties shall ensure to women
appropriate services in connection with pregnancy, confinement and the post-natal period, granting
free services where necessary, as well as adequate nutrition during pregnancy and lactation.

Article 13

States Parties shall take all apprepriate measures to eliminate diserimination against wemen in other
areas of economic and social life In order to ensure, on a basis of equality of men and women, the
same rights, in particular:

(a) The right to family benefits;

{b) The right to bank loans, mortgages and other forms of financial credit;

(€) The right to participate in recreational activities, sports and all aspects of cultural |ife,

Article 14

1, States Parties shall take into account the particular problems faced by rural women and the
significant roles which rural wemen play in the economic survival of their families, including their werk
In the non-monetized sectors of the economy, and shall take all appropriate measures to ensure the
application of the provisions of the present Convention to women in rural areas,

2. States Partles shall take all appropriate measures to eliminate discrimination against women In rural
areas in order to ensure, on a basis of equality of men and women, that they participate in and benefit
from rural development and, In particular, shall ensure to such women the right:

(a) To participate in the elaboration and implementation of development planning at all levels;

(b) To have access to adequate health care facilities, including information, counselling and services in
family planning;

(€) To benefit directly from social security programmes;



The Equal Remuneration Act, 1976: Identifying the Affirmative Initiative & Challenges in the Implementation of the Act 41

(d) To obtain all types of training and education, formal and non-farmal, including that relating to
functional literacy, as well as, inter alia, the benefit of all community and extension services, in order
to Increase thelr technical proficlency;

(e) To erganize self-help groups and co-operatives In order to ebtaln equal access to ecenemic
opportunities through employment or self employment;

(f) To participate In all community activities;

(g) To have access to agricultural credit and loans, marketing facllities, appropriate technalogy and
equal treatment in land and agrarian reform as well as in land resettlement schemes;

(h) To enjoy adequate living conditions, particularly In relation to housing, sanitation, electricity and
water supply, transport and communications.

PART IV

Article 15

1, States Partles shall accord to women equality with men before the law.

2. States Partles shall accord to women, In civil matters, a legal capacity Identical to that of men and
the same opportunities to exercise that capacity. In particular, they shall give women equal rights to

conclude contracts and to administer property and shall treat them equally in all stages of procedure |
courts and tribunals,

3, States Parties agree that all contracts and all other private instruments of any kind with a legal
effect which is directed at restricting the legal capacity of women shall be deamed null and void.

4, States Partles shall accord to men and women the same rights with regard to the law relating to the
movement of persons and the freedom to choose their residence and domicile,

Article 16

1, States Parties shall take all appropriate measures to eliminate discrimination against women in all
matters relating to marriage and family relations and in particular shall ensure, on a basis of equality
of men and women:

(a) The same right to enter into marriage;

(b) The same right freely to choose a spouse and to enter into marriage only with their free and full
consent;

() The same rights and respensibilities during marriage and at its dissolution;

(d) The same rights and responsibilities as parents, irrespective of thelr marital status, In matters
relating to their children; in all cases the interests of the children shall be paramount;

(e) The same rights to decide freely and responsibly on the number and spacing of their children and
to have access to the information, education and means to enable them to exercise these rights;

(f) The same rights and responsibllities with regard to guardianship, wardship, trusteeship and
adoption of children, or similar institutions where these concepts exist in national legislation; in all
cases the Interests of the children shall be paramount;

(g) The same personal rights as husband and wife, Including the right to choose a famlily name, a
profession and an occupation;
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(h) The same rights for both spouses in respect of the ownership, acquisition, management,
administration, enjoyment and disposition of property, whether free of charge or for a valuable
canslderation,

2. The betrothal and the marriage of a child shall have no legal effect, and all necessary action,
including legislation, shall be taken to specify a minimum age for marriage and to make the
registration of marriages in an official registry compulsory.

PART V

Article 17

1, For the purpose of considering the progress made In the Implementation of the present Convention,
there shall be established a Committee on the Eliminatien of Discrimination against Wemen
(hereinafter referred to as the Committee) consisting, at the time of entry into force of the Convention,
of elghteen and, after ratification of or accession to the Convention by the thirty-fifth State Party, of
twenty-three experts of high moral standing and competence in the field covered by the Convention.
The experts shall be elected by States Partles from ameong thelr natienals and shall serve In their
personal capacity, consideration being glven to equitable geographical distribution and to the
representation of the different forms of civilization as well as the principal legal systems.

2. The members of the Committee shall be alected by secret ballat from a list of persons nominated by
States Parties, Each State Party may nominate one person frem ameng Its own nationals,

3. The initial election shall be held six months after the date of the entry into force of the present
Convention, At least three months before the date of each election the Secretary-General of the United
Nations shall address a letter to the States Partles inviting them to submit their nominations within two
months. The Secretary-General shall prepare a list in alphabetical order of all persons thus nominated,
indicating the States Parties which have nominated them, and shall submit it to the States Parties,

4, Elections of the members of the Committee shall be held at a meeting of States Parties convened by
the Secretary-General at United Nations Headquarters. At that meeting, for which two thirds of the
States Parties shall constitute a quorum, the persons elected to the Committee shall be those
neminees whe obtain the largest number of votes and an abselute majerity of the vetes of the
representatives of States Parties present and voting.

5. The members of the Committee shall be elected for a term of four years. However, the terms of
nine of the members elected at the first election shall expire at the end of two years; Immediately after
the first election the names of these nine members shall be chosen by lot by the Chairman of the
Committee.

6. The election of the five additional members of the Committee shall be held in accordance with the
provisions of paragraphs 2, 3 and 4 of this article, following the thirty-fifth ratification or accession,
The terms of two of the additional members elected on this occasion shall expire at the end of two
years, the names of these two members having been chosen by lot by the Chalrman of the Committee,

7. For the filling of casual vacancies, the State Party whose expert has ceased to function as a member
of the Committee shall appoint another expert from amonag Its nationals, subject to the approval of the
Committee,

8, The members of the Committee shall, with the approval of the General Assembly, recelve
emoluments from United Nations reseurces on such terms and conditions as the Assembly may decide,
having regard to the Importance of the Committee's responsibllities,

9, The Secretary-General of the United Natlons shall provide the necessary staff and facllitles for the
effective performance of the functiens of the Committee under the present Convention,
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Article 18

1. States Partles undertake to submit to the Secretary-General of the United Natlons, for conslderation
by the Committee, a report on the legislative, judicial, administrative or other measures which they
have adopted to glve effect to the provisions of the present Convention and on the progress made In
this respect:

(a) WIthin one year after the entry Into force for the State concerned;

(b) Thereafter at least every four years and further whenever the Committee so requests,

2. Reports may indicate factors and difficulties affecting the degree of fulfiiment of obligations under
the present Canvention,

Article 19

1. The Committee shall adopt its own rules of procedure. 2. The Committee shall elect its officers for a
term of two years,

Article 20

1. The Committee shall normally meet for a period of not more than two weeks annually in order to
consider the reports submitted in accordance with article 18 of the present Convention.

2. The meetings of the Committee shall nermally be held at United Nations Headquarters or at any
ather convenient place as determined by the Committee,

Article 21

1. The Committee shall, through the Economic and Social Council, report annually to the General
Assembly of the United Nations on its activities and may make suggestions and general
recammendations based on the examination of reports and information received from the States

Parties. such suggestions and general recommendations shall be included in the report of the
Committee together with comments, if any, from States Partles.

2. The Secretary-General of the United Nations shall transmit the reports of the Committee to the
Commission on the Status of Women for its information.

Article 22

The specialized agencies shall be entitled to be represented at the consideration of the implementation
of such provisions of the present Convention as fall within the scope of their activities. The Committee

may invite the specialized agencies to submit reports on the implementation of the Convention in areas
falling within the scope of their activities,

PART VI

Article 23

Nothing in the present Convention shall affect any provisions that are more conducive to the
achlevement of equality between men and women which may be contained:

(a) In the legislation of a State Party; or
(b) In any other international convention, treaty or agreement in force for that State,

Article 24
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States Parties undertake to adopt all necessary measures at the national level aimed at achieving the
full realizaticn of the rights recogn zed in the present Convention.

Article 25
1. The present Convention shall be open for signature by all States.

2. The Secretary-General of the United Nations iz designated as the depositery of the present
Convention.

3. The present Convention is subject to ratification. Instruments of ratification shall ke deposited with
the Secretary-General of the United Mations.

4. The pl‘E!-Eﬁt Convention ahall ba SpEn te accassion b'r all States, Accassion shall be affectad b'r the
deposit of an Instrument of accessien with the Secretary-General of the United Nations,

Article 26

1. A request for the revision of the present Convention may be made at any time by any State Party by
means of a netification in writing addressed to the Secretery-General of the United Nations.

2. The Ganeral Assembly of the United Nations shall decide upon the steps, if any, to be taken in
respect of such a request,

Article 27

1. The prezent Convention shall enter into force on the thirtieth day after the date of deposit with the
Loorctary Coneral of the United Hatlons of the twenkieth Ingtrument of ratificatien er agcession.

2. For aach State ratifying the present Convention or acceding to it after the depoait of the twanticth
Iinstrument of ratification or accession, the Convention shall enter into force on the thirtieth day after
the date of the deposit of its ewn ivstrument of ratification or aceession.

Article 20

1. The Seeretary General of the Unibed MNatleons shall receive and circulate to all States the toxt of
resarvations made by States at the time of ratification or accession.

2. A reservation Incompatible with the object and purpase of the present Convention shall not be
parmittad,

J. Resarvations may be withdrawn at Ay Eirme h’)‘ notification 3 this affect addressed to the ﬂttf\e‘bﬁﬁ'-
General of the United Nations, who shall then inform all States thereof, Such notification shall take
effect en the date on which it s recglved,

Article 29

1. Any dispube between two er mere States Partics concerning the interpretation or application of the
present Conventlon which Is not settled by negotiation shall, at the request of one of them, be
submitted te arbitration. If within six menthe from the date of the request for arbitration the partias
are unable to agree on the organization of the arbitration, any one of those parties may refer the
dispute to the International Court of Justice by request in canfarmity with the Statuke of the Court.

2. Each Skate Party may at the time of signature er ratification of the present Convention or aceession
thereto declare that it does not consider itself bound by paragraph I of this article. The other States
Partlcs shall nok ke bound by that poragraph with respect to any State Party which has made such a
resaryvation.

I, Any State Party which has made a reservation in accordance with paragraph 2 of this article may at
any time withdraw that resarvation by notification to the Sseretary-General of the Unitad Nations.
Article 30

The present Convention, the Arabie, Chinese, English, French, Russian and Spanish texts of which are

squally authentic, shall be depositec with the Secretary-General of the United Mations. IN WITNESS
WHEREDF the undersigned, duly authorized, have signed the present Convention.
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Annexure-5
Equal Remuneration Convention, 1951 (C-100)
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C100 - Equal Remuneration Convention, 1951 (No. 100)

(Entry into force: 23 May 1953)

Adoption: Gengva, 34 ILC session (29 Jun 1951) - Stadus: Lip=fo-diade isfrimant (Fundameatal Comwmalnon)
Convention may be dencuncad 23 May 2023 - 23 May 2024

Disptay i French - Spantsh - Arate - German - Porug - Rurssian - Vi - Chiness

G R et 0304 506 7 B g 00w i il ag

Freamble

The General Coaference of the Internatiosal Labuar Organisation,

Ilaving been convened at Gemeva by the G ing Boddy ol the 1 inrml Labour Offier, and having met in fes Thiny-
fousth Sessten on b June 1951, ami

Having decided wpom the adoptien of certain progosals with regand to the principle of equal remuneration for men aad
wamen workers far work of equal valoe, which s the seventh lsem on the agenda of the seislon, and

Having determined that these progesals shall take the form ol an international Convention,

oy Uik twenby-ninil day of Jane of the year ome thousenil rine hendred and fifty-ome the fallowing Comvention,
which inay be oied ax the Eigsal Remuneration Comvention, g5

Article 1
Feer the purposs of 1his Comvention—

(] the teven resmuneration includes the ondisany, hasie or minimum wage or salary and any sdditiona] emabumens
whatsaever payable directly or indirectly, whether in cash or in kind, by the emplover 10 the worker and asising ot of the
worker's emplovmens;
() the term equeal remumeration for men and iomen workers for icork of equal palue refees bo mbes of
remaneration establithed withous discrimination based on sex.
Article 2
1. Earh Member shall, by mezns appropeiate 1o the methods in eperniios for debermining rates of ¥ aml,
I= o far s o comuistens with such methiods, enwure the appleatize 1o all warkers of the principle of rqual emunemtion for
e and women workers for woek of squal vlue

2 This princple nay be applied by means of-
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[a} rational kaws or reguluions;

(b} legally established ar recoguiised machinery for wage deteremination;

(e} eallective sgroements bxtwren employers nd wotkers: or

(] a coenbination of ibese variows means.,

Article 3

1 Wikere such actbon will assist in giving effoct o the peuvisions of this Comventan messires shall be taken bo premote
obective appraisal of jobs om the hasis of the work bo be performed.
;I.ThmuhdlmhMmﬁumﬂthﬁumh&mhﬁhthhhﬂnﬂrﬂd
minMn.mwmumdmwmmmwmmm
3 Differential rates betweors workers which correspand, withaut regand to sex, o dsfferences, 2x determined hy wach objective

thhmwhnﬂwﬂM—hmuhhmmmwpﬁdwmm
men and weenen workers for work of equal value

Article 4
MHmhMmuWﬂﬁhmﬂnﬂ'm}mﬁ'Mmmﬂkhmd
grving ellect to the provistans of this Convenlion.

Article 5
The fermal ralsficatiuns of this Convemian shall be commanicated o tbe Director-Genaral of the Isernational Labour Dffice
e rrgistration.

Article b
4. This Conveation shall be hinding anly upon those Members of the Internstineal | ahomr Organisation whese ratifications
have been registered with the Denector-General
:_lunluuluummmlﬂuhdmmwhunkulﬂmhunfmnmmuhmhnrqimm
the Directar-General,

3 Thereafter, this Convention shall come into faree for sy Member twebve montin aiter the date on which izs ratifestion has
been registered.

Article 7
L Declurations communicsted 1o the Dircetar-General of the ntemmational Labour (ffioe i accordance with paragraph 3 of
Asticle 35 of the Canstitaian af the Intermational Labous Organisation shall indicete
() the territories in respect of which the Member concerned undrrtakes that the provisions of the Convention sbull be
applied withae modification;
!b}huﬂmﬁhmpﬂduﬁhmlwwmhuﬂmmnﬂhwﬂhﬂnl&nh
modifications. togelher with details of the said madifications:
(] thae territaries in respeet of which the Convesrtion i inapplicabile and fa such cases the grousds an whtich it is
imspedieshles
wlhumnunummmuﬂuitmiumnmiqmmmmhmm
& The underakings referred 10 in sabparegrapbs (a) and (] of paragragh 1 of this Anicle shall be deemsed ta be an integral
purt of the ratification snd shall bave the force of ratiBeation.
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;.My!ml!-:hqdmHmhiﬂhﬂﬁmﬁmﬂinm-hwmwmmihmﬁd
deleration in virtes of subparagraph (6], (¢ or [d) of paragraph 1 of this Anicle.

4 Any Meenber maty, af asry Lime ad which the Conventisn b subjest to demunclation in accordamoe with the provisions of
Articke g, communicate to the Dinector-Geogral a declaration medifying In any ather respect the terms of any farmer
declaration and stating the press! position in respect of such territaeies & it may specify,

Article 8
1. Declaratioes eammunicated fo the Mireclor-Deneral of the International Labour Office in nccordans with paragraph 4 or 5§
af Article 33 of the Canstination of the Intemational Labour Onganisasion sl indieate whethar the pewisisns of the
Canvention will be applied in the territory cuncermnd witlussl modification or subert 1o medifications: when the dechararion
indtieates that the provisians af the Copvention will b applied subject to modifications. f2 hall give detalls of the said
modificatians

1. The Member, Membsers or intermativesl authority concerned may st any time by n subsequest declartion rencunce i
whale ar im part the right to have recoarse o any modification indicated [n any former doclaratien,

3. The Member, Members or inbermational autherity roncrmed may, at any time at which this Convesnion i subject ta
depanciation in sccordance with the provishans of Articke 9, communicat to the Dirccnr-General  declaration modifying in
ary caber neagueet the temus of asy former declaration szl stating the presest position im respeet of the nppiestion of the
Convention.

Artivle g
1. & Member wchich has ratified this Convention may denesnce it alter e expiration of ten years from the date om whick the
Canventinn firs comes 310 force, by an act commusnicated to the Director-General of the Internatioal Labessr Offier far
regiuration. Sich denuncistion shall nos take effect until one year after the date on which i is registered,

2. Each Member which has ratified this Convention asd which does not, within the year follevwing the expiration of the perlod
aften years mentiomed im the preceding parsgraph, exercive the right of denuncixtion provided for in this Arele, will be
bound for another period of fen yeans and, thereafter, may denounee this Canvestion at the evpiration of each perind of 1en
vears under the bermu provided Tor i this Actidle,

Article 1o
1. The Dirvctos-General of the Enternational Labour Office sball petify all Members of the Intemnational Labour Organisation
aff the registration af all ratificntions, declarations and denncistions commmmicsted 1o his by the Members of the
Orpastastion.
2 When notifying the Membery of the Drganisation of the registration of the secomd mtification communicated 1o kim, ke
Ttireetos-General shall draw the attention of the Membery of the Urpazisatios bo the date upoe which the Comvenion will
come il force.

Article 1
The Director-General of the Istermational Labour O¢fice shall communicate to the Secretary-General of the United Natiens for
regsiration i accordance with Asticle s0a of the Chartor of the United Nations fill particulars of all ratifieations, declararions
and acty of denunclation registiord by him in sccondance with the provisons of the preceding articles.

Article 12
At wech times as may consider necessary the Goversing Bady of the Insematinsal Labosr Office shall persent o the General
Cunferesse a report an the working of this Comventian and shall examine the desirability of placing on the sgenda of e
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Cosference the question of sty revision i whole o in past.
Article 13
L Should 1he Conference adopt a new Convention revising this Conveation in whale or in part, then, unless the new
Conventivs otherwise provides--
() the ratification by s Member of the new revising Cosvention shall ips jure imolbve the immediste denuntation of this
Comvention, notwithstanding the previsions of Article g above, if and when the new revising Cosvention shall have come
info foree;
() a from the date when the new revising Convention comes into force this Comvention shall cease to be open 1o
raifSeation by the Members,
2. This Comvention shall in any case remain s foroe in ity actual form and content for those Members which have ratified it
but have not ratified the revising Canvention.

Article 14
The Englisk and French versioes of the text of this Convention are equally axthoriative,
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Annexure-6

Discrimination (Employment and Occupation)
Convention, 1958 (C-111)
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C111 - Discrimination (Employment and Occupation)
Convention, 1958 (No. 111)

mmmmmmﬂwwmmmmurfmpmrmmmm Ent
inlo force: 15 Jun 1960) e
Adaptian' Genevs, 43nd ILC soxsion rPstmvﬂm.mm-mmwacmm
Canvintion may b denounced: 15 Jun 2080 - 15 Jun 2021

Display in: Franch - Sparish - Arnbic - Gamman - Portuguess - Russion - Vignamess - Chinese

Gotoarticle s 21450780 001121304

Preamble

The General Conference of the Intermational Labaur Ovganisation,

Harving been comvened ot Geneva by the Goversing Bady of the Internations] Labour Office. and huaving met i is Farty-
seennd Session on 4 June tasl, and

Having decided upen the adoption of certain proposals witk regand to discrimination in the eld of erpilovment and
cccupation, which is (ke lourth rem an the ageeda of e seasiun, and

Hmving determined that these prapoasals shall take she form of an intemational Conventinn, and

Conaidering that the Declatation of Philadeliphin affirms that afl human beings, irrespeetive of mee, ered o sex, have the
right to parsue both thesr materis] well-being and their spiritizl developmest in condithons of freedim and dignigy, of
rramnmic seawty and equal oppertusity, and

Conmdering furtber that discrimination constitutes a vislation of rights enunciated by the Universal Dvclaratios of
Hiaman Kights,

adopts this twenty-filll day of Juse of the yrar one thousand mine bundsed and ity ight the fllmwing Convemion,
wirichy nay be cited a8 the Dscrimination (Employment and Creapation) Convestion, w58

Article 1
1. For the purpees of this Convestien the term diserfmimation incudes—
(] any distinetivn, excluskin ur preference made an the hasis of race, colour, v, religion, polities] opinsen, natiosal
exizaction of social arigin, which has the effect of sullifving er kmpairing equality of opportusity or treatment in
viplknyment oy necupation;
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(1) such otes dintimetlon, exclusion e preference which hus he effet of nuallifying or mpairing equadity of appostusity
ar tmvatmont i employment or ecapation as may be determined by the Member concerned alter comsuMtation with
Wmmmmm-dwm'mmmmm,mmmwmh

1Mydluihﬁnu.emhnurpnﬁ1nuInmilmmmwmwhhuﬁmhwﬂﬂm
b deemid f be désrimination.

3. For the purpase of this Usaveation the terms emplogment and sccupation includde access 1o vocational training, sccess
bu eenplayment and to particulsr secupations, and ferms and conditions of employment.

Article 2
Mﬂmheriuuiﬂrhmw:mmmnlumm&mhamdeﬂar:ndpnm&umﬂmﬂpuﬂqrdtﬂ;ldhm.

wm:mﬂrmuhdmmmﬂmﬂuﬁm‘wmwlmhmmﬂﬂwﬂmﬂ
and occupation, with a view to ebimnating asy discrimination s respect thereol,

Article 3
Each Mrmber fisr which this Convestian ia in feree undennkes, by metbods appropsiste to nathonal conditions asd practe-

{a} o seck the co-operation of employens” and worken' arganisations amd other appropriate bodies in promotiog the
scceplance and ahservance of this policy:

Ih}mummhkp\hrhundwwmld:dumimﬂmmﬂumbcuwhHMmMMHu-pm
und ebservanee af the palicy;

{e) tor repeal wmy statutnry provisions and modify any administralive instrurtisns or practices which are inmesisont with
the policy;

() te prarsioe the policy in respeet of employment under the direct cantrol of o matlanal uthonty,

(el tw enure shservance of 1 palicy in the activities of voctional guitance, vocatinal training and placement serviees
uenier the dirvetion of a national aithority;

1)t Erfiranie s 13 aznizall repurts on the application of the Convention the attion laken in purssance of ihe policy and
thse results secured by such actian,
Article g
Any measares affecting an indhvidisal who is justifiabily suspected of, or engaged in, astivities prefudicial te the seawrity of the
Hlate shall not be deemed to be Ciscrimination, provided that the individual coneermed shall have the right ta sppesl 1.4
compezent hody establashed in accordance with national prastice.
Article 5
1. Bpecial measures of protection or assistance provided far in ather Comventiani or Recommendations sdopsed by the
Interrational Labour Comferener shall not be deemed to be discrimination.

2. Any Member may, after consuliation with representative conployers’ and werkess' ergasisations, where such exist,
determing that other special mensres desigoed o meet the perticular requirensents of persans wha, for reasons sisch as sex,
ape, disablement, inmilly responsibilities ar secial or cultural status, are geoerally reopnised to require apecial protection oe
assistance, shall not be deerned 10 be diserinsination.

Article &
Fach Member which ratifies this Convention underiakies to apply it to non-metrapoltas territories i accordamnes with the
pronvisines of the Constitutive of the nterationa] Laboar (rgandsating,
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Article 7
The formal ratifications of this Convention shall he camenursicated to tse Dirvelar-General of the [nternstions] Labour Dffie
for reglatration,

Article 8

1, This Conventien shall be hinding atily upon tsose Members of the International Labour Drganisation whose maifications
have heen registesed with the Director-Comeral,

2. 1n shall reme it force twebve months aller the date on which the ratifications ! two Members kave been regliterod with
the Director-General

3.1h:uﬂu.lhh[hmmﬂnu!hﬂiwmlunhwtnr-_rﬂmwdmmhﬂudtu the date an which its rasiflerian has
been regissered.

Article g
|..A.Hmhruﬁ:hhuHM!hﬁmﬂhmMuhm&uﬂnﬂmdmmﬁwhﬁhnﬂﬁIt!
Conventivn Frst comes into faree, by an act communicated to the Director-Geaeml of the Isternationsd Labous OfFc fur
wuﬂnmmmmMmuhrﬂﬂuﬂﬁlmwm:rﬁrhmﬂd&hi#ﬂ-md.

a.r;mumhumrunm-dm-mmmmmmmﬂinm;wmmmmmmrmm
ol tens years mentéoned in the preceding parsgraph, exercise the right of deaunciation provided far in this Article, will be
bnuudi'urlwlhrmHufhrmuﬂ,Mr.Mﬁmmlhﬂmmﬁnmhrnﬁmindnthmmm
years under the terms provided for [n this Aricle.

Article 10
1. The Dirvcter-General of the International Labour Officr shall natify all Members of the International Lshour Orpanisation
af the registration of el ratifications and denanciations commanicated to kim bey the Mesbers of the Orgarieation.
2. When notifying the Members of the Organtsatian af the registration of the second ralification commuanicased 1o bim, the

wmmﬁdlnmﬂmimmbﬂﬁmmﬂmuﬁmluhdnﬂm which the Conventian will
enme inta force,

Article 11
mw&wﬂﬂrlmrmhmduuwﬂﬁmhﬂmH:mhWﬁhUﬂMHMfﬂ
registmtian in accordance with Article 102 of the Charter af the Unised Nation full particalars of all ratifications and arts of
denunclatian registered by b in sccordance with the previions of the peecediag, Articles.

Article 12

mmmsimmwuhwmﬁ&-mmmmmmummm:
Cm!nnnlrlmnnﬂuhﬂﬁn;ﬂﬁhlhmmmdlumhrhﬁnﬂmnfph&;umw“ﬂhn
Cunfezence the question af it revision in whale o in part.

Article 13
1. Shoehd b Conference adop a new Cosvention revising this Convertion it whole or in part, then, unless the new
Convention otherwise provides:
[n} the rtifieatinn by & Memher of the new pevislng Convention skall ipso jure invalve the inimediate deruncistion of this

Coavention, netwithstanding the previsions of Article g shove, if and when the pew revising Convention shudl have come
il Foree;
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(k) 2 from the date whin the new revisiag Convention comes isito fore, this Corvention shall crase o be apen to
ratifleation by the Meenhers.

2 This Conventivn shall in any case remsin [ faree in its actual farm and costent for thase Members which have ratified it
bt have not ratified the revisiag Cosvention.

Article 14
‘The Englich and Freneh versioas of the text of this Convention are equally suthoritative,
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Annexure-7
Equal Remuneration Act, 1976
THE EQUAL REMUNERATION ACT, 1976
ARRANGEMENT OF SECTIONS

CHAPTER ]

PRELIMINARY
SECTIONS
1. Short title, extent and commencement.
2. Defimtions.
3. Act to have overmiding effect.
CHAPTER I
PAYMENT OF REMUNERATION AT EQUAL RATES TO MEN AND WOMEN WORKERS
AND OTHER MATTERS
4. Duty of emplover to pay equal remuneration to men and women workers for same work or work
of & stnmilar natire.
5. Mo disermmination to be made wlile reermting men ad women workers.,
6. Advisory Committee,
7. Power of appropnate Govermment to appoint anthorities for heanng and deciding claims and
complaints,
CHAPTERIIT
MISCELLANECQUS
8. Duty of employers to naintain registers.
9. Iuspectons.
10, Penalties.
11. Offences by companies.
12, Cognizance and tial of offences.
13. Power to make mles.
14, Power of Central Govemment to give directions.
15, Act not to apply in certain special cases,
16. Power to make declaration
17, Power to remove difficulties.
18, Repeal and saving.
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THE EQUAL REMUNERATION ACT, 1976
ACT NO. 25 OF 1976
[11rh Febrary, 1976.)

An Act to provide for the payment of equal remuneration to men and women workers and for the
prevention of discrimination, on the ground of sex, against women in the matter of
employment and for matters connected therewith or incidental thereto.

BE it enacted by Parlisnent in the Twenty-seventh Year of the Repullic of India as follows:—
CHAPTERI
PRELIMIMARY

1. Short title, extent and commencement.—(7) This Act may be ealled the Equal Remunzration
Act, 1976

{2} It extends 1o the whole of India.

{3) Tt shall come into Force on such date’, not being later than tlee vears from the passing of this Aet,
as the Central Governument may, by notification, appoint and different dates may be appointed for
different estaldishments or employients,

2. Definitions.—In flus Act, unless the context otherwise requires. —
{ar) “appropriate Government” 1means,—

(7} m relation to any emplovment camed on by or under the authority of the Central
Government or a rilway admimstration, or i relation to a banking company, a8 mine, oilfizld or
major port or any corporation established by or under a Central Act, the Central Government, and

(#f) in relation to any other emplovment, the State Government;

(&) “commencement of this Act™ means. in relation to an establishmant or emplovment. the date
on which this Act comes inte force i respect of that establishment or emplevment;

() “emplover” has the meamng assigned to 1t m clanse (f) of sechon 2 of the Payment of Gratwty
Act, 1972 (39 0l 1972);

() man™ and “woman” mean male and female human bemas, respectively, of any age;
(e} “natification” means a notification published in the Official Gazette;
() “preseribed” means preseribed by miles made under this Act.

() remuneration” means the basic wage or salay, and any additional emoluments whatsoever
pavable, either in cash or in kind, 10 8 person employved morespect of emploviment o work done m
sueh emplovment, if the tenus of the contret of employmen, express or muplied. were fulfilled:

() “same work or work of a similar nature”™ means work in respect of which the skill, effort and
responsibility required are the same, when performed wider sinilar working conditions, by a man or a
woman and the differences, if anv, between the slall. effort and respensibility required of a man and
those required of a woman are not of practical importance i relation to the terms and conditions of
emplovment;

(i) “worker” means a worker i any establishment or emplovment i respect of which this Act has
comea mto force;

() words and expressions used w this Act and not defined but defined m the Indusual Disputes
Act, 1947 (14 of 1947), shall have the meanings respactively assigned to them n that Act,

1. Etly Morch, 1976, wae nodification Mo, 5.0, 175E), dated éth March, 1976, see Gagerte of [ndia. Extrordinary, Past 11
seq. 2.



The Equal Remuneration Act, 1976: Identifying the Affirmative Initiative & Challenges in the Implementation of the Act 55

3. Act to have overriding effect.—The provisions of this Act shall have effect notwithstanding
anything inconsistent therewith contained in any other law or in the tenns of any award, agreement or
contract of service, whether made before or after the commencement of this Act, or in anv nsmument
having effect under any law for the tme bemg in force.

CHAPTERII
PAYMENT OF REMUNERATION AT EQUAL RATES TO MEN AND WOMEN WORKERS
AND OTHER MATTERS

4. Duty of emplover to pav equal remuneration to men and women workers for same work or
work of a similar pature—{/] No emplover shall pay to any worker, emploved by lum m an
establislment or enploviment, rennmeration, whether payable in cash or in kind, at rates less favourable
than those at which renmumeration s paid by him to the workers of the opposite sex in such establishment
or emiployient for perfonming the same work or work of a similar nature,

{2} No emplover shall, for the purpose of conmplying with the provisions of sub-section (1), reduce the
rate of renmeration of any worker.

{4) Where, in an establishment or emplovment, the rates of remuneration pavable before the
commencement of this Act for men and women workers for the same work or work of a similar nature are
different only on the grovnd of sex, then the higher (in cases where there are only fwo rates). or, as the
case may be, the highest (m cases where there are more than two rates), of such rates shall be tle rate at
which renmmeration shall be pavable, on and from such commencement, to such men and women
workers:

Provided that nothing in this sub-section shall be deemed to entitle a worker to the revision of the rate
of remuneration payable to him or her with reference to the service rendered by him or her before the
comuencement of this Act.

5. No discrimination to be made while recruiting men and women workers.—Cn and from the
commencement of this Act, no emplover shall, while making recruitment for the same work or work of a
simiilar nature, "Tor in any condition of service subsequent to recritment such as promotions, traiing or
transfer.] make any discrimination against women except where the employment of women in such work
is prohibited or restricted by or wder any law for the time being in foree:

Provaded that the provisions of this section shall not affect any prionty or reservation for Scheduled
Castes or Schednled Trbes. ex-servicemen. retrenched emplovees or any other class or category of
persons in the watter of recmitment to the posts in an establishment or employment.

6. Advisory Committee.—{ /) For the purpose of providimg increasing enployment opportumities for
women. the appropriate Government shall constitute one or more Advisory Committees to advise it with
regard to the extent 1o which women may be emploved in such establishments or employments as the
Central Government may, by notification, specify in this behalf.

(2} Every Advisory Cooumittes shall consist of not less than ten persons, o be nominated by the
appropriate Governiment, of which one-half shall be women.

(3) In tendering s advice, the Advisory Comnuttee shall have regard fo the mumber of women
employed i the concerned establishment or employment, the nature of work, hours of werk, suttabality of
women for enplovment, as the case may be, the need for providing increasing emploviment opportunities
for women, including part-time employment, and such otler relevant factors as the Conmuttes may think
fit.

{4} The Advisory Committee shall regulate its own procedure.

{5} The appropriate Govemment may, after considering the advice fendered to it by the Advisory
Conmutiee and after ving to the persons concemed in the establishment or emplovinent an opportuity
to make representations, issue such directions in respect of emplovisent of women workers, as the
appropriate Govermment may think £,

1. Ins. by Act 49 of 1987, . 2 (we.f 16-12-1987)
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7. Power of appropriate Government to appoint autherities for hearing and deciding claims and
complaints,—( ] The appropriate Government may, by notification, appoimnt snch officers. not below the
rank of a Labonr Officer, as it thinks fit fo be the anthonties for the purpose of heanng and deciding—

() complaints with regard 1o the contravention of any provision of s Act;

(B clanmns ansmg out of non-payvment of wages at equal rates to men and women workers for the
same work or work of a similar natre:

and may, by the same or subsequent notification, define the local limits within which each such authority
shall exercise its junsdiction,

(2) Every complaint or ¢laim refemed o m sub-section (1] shall be made i such manner as may be
presenbed.

(3) If anw question arises as 10 whether two or more works are of the spme namre or of a simlar
nature, it shall be decided by the anthonty appeinted inder sub-section (7).

() Where a complamt or clann is made to the authority appomted wnder sub-section (1), 10 may, after
aivimg the applicant and the emplover an opporiunity of being heard, and after such mwquoy as it may
consider necessary, direct,—

() 1m the case of a clam ansmg out of nen-pavment of wages a1 equal rates to men and women
workers for the same work or work of a similar nature, that payment be made to the worker of the
ameunt by which the wages pavable to him exceed the amount acmally paid:

(if) m the case of complamt, that adequate steps be taken by the emplover so 25 to ensure that
there 15 no contraventiion of any provision of this Aet.

(5) Every authonity appomted under sub-section (/) shall have all the powers of a Crval Court under
the Code of Civil Procedure, 1908 (5 of 1908), for the purpose of taking evidence and of enforcing the
attendance of witnesses and compelling the production of documents, and every such autherity shall be
deemed to be a Civil Court for all the purposes of section 195 and Chapter XXVT of the Code of Crininal
Procedure, 1973 (2 of 1974).

(6) Any emplover or worker agerieved by any order made by an authority sppomted under
sub-section (1), on a complamnt or elaim mav, within thirtv davs from the date of the order, prefer an
appeal 1o such authanty as the appropriate Governmen! may, by notification, specify in this belalf, and
that anthority may, after hearing the appeal. confirm. modify or reverse the order appealed against and no
further appeal shall lie agamst ke order made by such anthority.

(7) The amthonty refemred to in sub-section (&) may, if it 1s satisfied that the appellant was prevented
by sufficient cause from preferrimg the appeal witlin the penied specified m sub-section (), allow the
appeal to be prefemrad within a further period of thirty davs but not thereafter,

() The provisions of sub-secticn () of section 33C of the Industrial Disputes Act. 1947 (14 of 1947).
shall apply for the recovery of monies due from an emplover ansing out of the deciston of an authority
appointed under tlis section,

CHAPTER III
MISCELLANECUS
& Duty of emplovers to maintain registers.—On and from the commencement of this Act, every
emplover shall mamtaim such regsters and other docwments m relation to the workers emploved by him
a5 may be presenbed,
9, Inspectors.—( ) The appropriate Govermment mav, by notification, appoint such persons as it may
think fit to be Inspectors for the purpose of making an investigation as to whether the provisions of this

Act, or the rles made thereunder, are being complied with by employers, and may define the local limits
within which an Inspector may make such investigation.
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{2} Every Inspector shall be deemed 1o be a public servant willin the meaning of section 21 of the
Indian Penal Code (45 of 1860).
() An Inspector may, at any place within the local limits of his jurisdiction.—
() enter, at any reasonable time. with such assistance as be thinks fit, any building, factory,
premmses or vessel;

(1) requirz any emplover to produce any register, mmster-roll or other documents relating to the
employment of workers, and exanune such documents;

(c) take, on the spot or otherwise, the evidence of any person for the purpose of asceraining
whether the provisions of this Act are being, or have been, complied witly;

() exanune the emplover, his agent or servanl or any other person found in charge of the
establishuent or any premuses comnected therewith or any person whom the Inspector bas reasonable
canse to believe fo be, or to have been a worker in the establishment;

(2) make copies, or take extracts from. any register or other document maintained in relation to
the establishment under this Act.
(4) Any parson required by an Inspector fo prochice any register or other document or to give any
mformaticn shall comply with such requisition.

10. Penalties.—(J) If after the commencement of this Act, any emplover, being required by or under
the Aet, so to do—

() emits or fails to maintain any register or other deewment in relation to workers employed by
hum, ar

(&) cmits or fails to produce any tegister, muster-roll or ober docwment relaing 1w ihe
employment of workers, or

() omits or refuses to give anv evidence or prevents his agent, servant, or any other person in
charge of the establishment, or any worker, from giving evidence, or

() omits or refuses to give any information,

he shall be punishablz [with simple impriscnment for a term which may extend to one month or with fine
which may extend to ten thousand rupees or with both].

(2) If. after the commencement of this Act, any employer—
() makes any recruitment in contravention of the provisions of this Act, or

() makes any payment of repumeration at unequal rates 10 men and women workers, for the
same work or work of a similar nature, or

(c) makes any disermunation between men and weomen workers o contravention of the
provisions of this Act, or

() comits or fals to carry out any dwection made by the appropriate Government under
sub-zection { 3) of section &,

he shall be punishable *[with fine which shall not be less than ten thousand rupees but which may extend
to twenty thousand mpees or with imprisonment for a term which shall be not less than three months but
which may extend to one vear or with both for the first offence, and with imprisonment which may extend
to two years fior the second and subsequent offences],

(4) If any person bemg required so to do, enuts or refuses to produce 1o an Inspector any register or
other document or to give any information, he shall be punishable with fine which may extend to five
hndred mupees.

1. Subs. by Act 49 0f 1957, 5. 3, for “with fne whech oay extend 10 one theusand mpess™ (w.e £, 16-12-1967)
2. Subs. by . 3, ibid, for “wath fine which mury extend to five thowsmnd mipees™ (we L 16-12-1987).
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11, Offences hy companies.—{ /) Wherz an offence under this Act has been committed by a
company, every persom who, at the nme the offence was committed. was in charge of and was
responsible to, the company for the conduct of the business of the company, as well as the company, shall
be deemed to be guilty of the offence and shall be liable 10 be proceeded against and ponished
accordingly:

Provided that nothing contained in this sub-section shall render any such person liable to any
punishment, if he proves that the offence was committed without his knowledge or that he had exercised
all due diligence to prevent the comunussion of such offence.

(2) Wotwathstandmg anything contamed i sub-section (), where any offence under this Act has been
commutted by a company and it 15 proved that the offence has been committed with the consent or
connivance of or is attmbutable to. any neglect on the part of any director, manager, secretary or other
officer of the company, such director, manager, secretary or other officer shall be deemwed 1o be guilty of
that offence and shall be hable 1o be proceeded against and punished accordingly,

Explanation—For the purposes of this section,—

(o) “eompeny” means any body corporate and includes a finn or other association of
mclividuals; and

(&) “drector”, m relaticn o a fimn, means a partmer m the fin.

‘[12. Cognizance and trial of offences.—( ) No ot mfenior to that of a Metropolitan Magistrate o
a Judicial Magistrate of the first class shall try any offence praushable under thas Act.

(2) No court shall take cognizance of an offence punishable under this Act except upon—

(er) s own knowledge or upon a complaint made by the appropnate Government or an officer
authorised by it in this hehalf, or

(&) a complaint made by the person aggrieved by the offence or by any recognised welfare
institution or organisation.

Explanation—For the purposes of this sub-section “recogmsed welfare mstitution or orgausation”
means a social welfare mstntion or organisation recognised in this bebalf by the Cemral or State
Govemument. ]

13. Power to make rules.—{/) The Central Government mayv, by notification, make mles for
carrving out the provisions of this Act.

(2) In particular, and without prejudice to the generality of the foregoing power, such mles may
provade for all or any of the following matters, namely:—

{i7) the mannar in which complaint or claimm referrad to in sub-section (1) of section 7 shall be
made;

(&) remsters and other docwments which an emplover 15 required under section 8 to mantan o
relation to the workers emgloved by lum;

() mny oiher watter which is required o be, or may be, prescnbed.

() Everv rule made by the Central Government under this Act shall be laid. as soon as mav be after it
15 made, before each House of Parllament, while it 1s i session, for a total penod of tharty days which
may be comprised in one session o In two or more successive sessions, and if, before the expiry of the
session mmediately followms fhe session or the snccessive sessions aforesard, both Houses agree in
makmg any modification i the mile or both Houses agree that the mle should not be made. the rule shall
thereafter have effect only in such modified form or be of no effect, as the case may be; so, however, that
any sueh modification or annulment shall be without prejudice to the validity of amything previously done
under that mle.

1. Subs by Act 49 of 1987, & 4, for section 12 (woe . 16-12-1987)
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14. Pawer of Central Government to give directions.—The Central Government may give
directions to a State Govermment as to the camymng inte execution of flus Act w the State,

[15. Act not to apply in certain special cases.—Nothing in this Azt shall apply—

(1) to cases affecting the terms and conditions of a woman’s emplovinent in complying with the
requarements of any law giving special treatment fo women, or

(i) 1o amy special treatment accorded to women in connection with—
{#) the birth or expected birth of a child, or

(i) the terms and conditions relatmg to retrement, marmage or death or 1o any provision
made in connection with the retirement. mamage or death. )

16. Power to make declaration.—Where the appropriate Govermment 1s, on a consideranon of all
the circumstances of the case, satisfizd that the differences in regard to the remmneration, or a particular
species of renmneration. of men and women workers i any establishment o employviment 15 based on a
factor other than sex, it may, by notificanon, make a declaration to thar effect, and any acr of the
employer attribatable to such a difference shiall not be decmed to be a contravention of any provision of
this Act

17. Power to remove difficulties.—If any difficulty anises in giving effect to the provisions of tlus
Act, the Central Government may, by nofification, make any order, not inconsistent with the provisions of
this Act, which appears to it to be necessary for the purpose of removing the diffienlty:

Provided that every such order shall. as soon as mav be after it 15 made, be laid before each House of
Parhament.

1%, Bepeal and saving—(/) The Equal Renmerstion Orvdinance, 1975 (12 of 1975) 15 hereby
repealed.

() Netwithstanding such repeal, anvthing done or sy action taken wrder the Crdmance so repealed
(melndimg any notificanon, nommation, appomtment, arder or diveenion made therennder) shall be

deemed to have been done or taken under the commesponding provisions of this Act as if this Act were in
force when such thing was done or action was taken.

1. Subs. by Act 49 of 1987, &, 5, for section 15 (w.e.f 16-12-1967)
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Annexure-8

People’s Union for Democratic Rights and Others Vs. Union
of India and Others

httpe f/IUDIS.HIC. IN SUPREME COURT OF IMDIA Page 1 of 32
PETITIONER:
FEOFLE'E UNICH FOR DEMOCEATIC RICHTE AND OTHERS
Va.
RESEONDENT :

WICH OF INDIA & OTHERS

DATE OF JUDGMENT1E, 0971983

BENCH:

BHAGWATE, P.H.
BENCH

RHAGWATT, PN
T8LAM, RRHARUL [J)

CITATION: )

1982 AIR- 1473 1983 BCR (1] 456
1982 ECC/ (3 235 1582 GCALE  (liBlE
CITATOR 'THFO

RF 1983 5C 75 (E)

R 1983 8C 3287 (3]

RF 1984 8C 17T (16,7

F 1934 SC/802 {10,21)

RF 1987 SCI08E (4]

ACT:

Public Interest’. Litigatlen.,” scope and peed for-
Viclation of warious. labour -laws in relation to workmen
pq&]:rnl-ﬂ in the constroctlon work conmected with the Asian
Games 1ike Constitution of India, 15500 Arts. 24, " Minimum
wages ActT, 1948, Equal Resuneratiop Acc. The employment of
Children Act, 1938 and 1970, Interstate Migrant & workman
(Regulation of Employment and .conditions of BServicel] Aot.
1970 and contract labour (Regulatfon and Abolition] Act.
1970-Locus-standi-Mafntainabillty (of the weit and ressdial
relief that c¢eould be granted-Duties of Court ‘resarding
sentencing in cases of violaticn of labour Laws-Constitutiom
of Tndia Articles 14, 23, 24 and'32-Scope -of Article 23
Meaning of "begar” Duty of State when wviclation of Azts. 17,
23 and 24 is ccmplaimed.

HERBHOTE :

Petitioner Mo. 1. Is an opganisation formed for the
PUTpaOse af Fr-:-r-c'ting demccratic rights, Tt coemipsiocned
thres soclal sclentists for the purposs of jr.w-s::ig..!.r.}r.g anid
Inquiring lnto the copditicos under whlch the  workmes
angaged In the various Aglad Frojecte were working. EaEed om
the report made by Chepe fthree esoclal eclentliste | after
perscmal 1Investigation and atuady Ehe 18T pacibicnar
addressed a  letter to  Hoa'ble Mr. Justice Ehagwati
complaining of wiclation of wvarious labour laws by “tho
respondents’ and/or their agents and ml--'-.'inq interfersnce by
the Supreme Court to render soclal Jl:ntini h:r- meang of
approprlate directions to the affected workmen. The Suprems
Court created the lecter as a wrilt pecition on the juficlal
#lde and 1iesuad mnotice to tha Uniom of Iodia, Dalhd
Adminiscracion and the Delhi Cevelopment Authoricy.

Toe allegations in the petition were:

[£)  The wvarious autherities to whom the executisn of

the differspt projects was entrusted engagsd

contractors for the Il._'!'.IT"H.'IFI‘ of ITHTTYSE'E ot the
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construction work of the projects and they were
registered ag principal employers under section 7
of the Contract Labour iRegulaticn and Abolitiom)
ACt. 1970. These COonCractors angaged wWorkers
through "Jamadars® who brought them from different
parts of India particularly the States of
Rajasthan, Uccar Pradesh and Orissa and pald to
these Jamadars the minimum wage of Rs. 5.25 per
day per worker amd not to the workmen direct. The
Jamadars deducted Rupee one per day per worker as
their commis-

sicn with the result that there was a wiolation of
the provisions of' A the Minimum Wages Act;

(i) The provieions of' Equal Remuneratiom RAct, 1976

ware viclated as-Che, women workers were belng pald
Es. 71- -per day, the balance of the amount of the
wage was being misappropriatad by the Jamadars:

(iii) /There wae wviclation ‘of  Article 24 of the
Censticiocion and of the - . provisions of the
Explojymant of CHildren RSts, 1538 and 1570 in as
mach as children below the age of 14 years wers
employed by the contracters im the construction
work of che various projecta,

(iv) There was violatlon of the 'provisions of the
Contract Labour (Regulations-and’ Abolitiom] Act,
1970 which regulted _in deprivacion  and
exploitaction of the workers and danial of their
right to ‘pkoper living conditicn and medlical and
other facilities under-the Act; apd
The provisions of the Inter-state Higrant Workmen
(Regulation of EBmployment and Conditicns of
Service} Act, 1%7%, Lhough” browght lnto'force as
far back as Ind October 1980 in the Unlen.
Territary of Delhi'were not inplemected Ly the
Contractors. "

Allowing the petition; the Court,

(¥

EELD: 1:1. Public interest. litigation” which is
strategic arm of the legal aid ‘mévement -2pd which is
intended to bring justice within the. reach of“the poor
masses, whe comstitute the low visibilify arsd of husanity,
is 4 totally different kind of lltigation [rom Che ordlnary
traditional litigation which is essentially of an-adversary
character where there {s a dispute betwsen two litigating
parties, one making clajm or seeking relligf againet the
other and that other opposing such clalm or' resisting such
relief, Public interest litigation 4is brought | before. the
court pot for the purpose of enforcing the right of ome
individual agaimst another as happans in tha <ase of
ordinary litigation, but it is intended to promokte and
indicate public interest which demands that wviolations of
constituticaal or legal rights of large nuskar of pecple who

disadvantaged position should not go  unnociced “and
unredrenged. That would be destructive of the Rule of Law
which forms ofie of the essentlal elements of public loterest
in any democratic form of Govermment. [487 C-F]

1:2. The Rule of Law does not mean that the protecticn
of the law mist ba available only to a Ffortunate few or that
the law cheuld be allowed to be prostituted by the vested
interests for protecting amnd upholding the status guo under
the gquiss of enforcemsnt of thelr ecivil and political
rights. The poor too have civil and political rights and the
Fule of law is meant for them also, though today it existe

are poor, ddgnorant or in a soclally or ecomomically
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only on paper and net in reality. If the sugar barons and
the alcohol Xings have the Fundamental rights to carry on
their busiress and to fatten their purses by explaiting the
consuning public, certainly the “chamaras® to belonalng

453

to the lowest strata of gociety bave Pundamental Risht to
earn of honest living through their sweat and toll. Large
nurbers of =én, women and children who constitute the bulk
of an population are today living a sub human existence in
conditions of object poverty: utter grinding poverty bas
broken their back and sapped their moral fibre. They have no
falth in Che existing soclal and econonic system. Hor can
these poor and deprived ‘secticns of bumanity afford to
enforce thelr clvil and political rights. (467 P-H; 468 A-D]

1:3. The only solution' of making civil and political
rights meaningful to these '.I._argt sections of society would
be Co remake the -material conditions and restructure the
social and econdmic order 8o that they may be able to
realise the gconomic, seclal apd cyltural rights. O course,
the task . of restructuring rhe social and economic arder so
that the -sgcidl and econcmic right become a meaningful
reality for the poor and lowly sections of the community is
ona which legitimately belongs to the legislature and the
exacutive but mere initiation of social''and ecomomic rescue
programmes by the executiwe and the legislature would not be
encugh and it is | only through multi-dimensicnal strategles
including public dnterest litigation that these social and
econonic rescue programmes can beomade effective. [268 G-H,
463 B-0]

1:4. Public interest litigation, Qs essentlally a
cooperatlve or collaborative-effort on .the part of the
peritioner, the State or public authoricy and the Court to
segure observance of the constitutional or legal’ rights,
benafits and privileges conferred ugon the wvulnerable
sactions of the mmity and to reach social :‘ll-l-l:ilt‘l T
them. The State or public authority agalnst whom public
intarest litlgation is becught'should be as tuch interested
in ensuring basic human tightu. copstitutional as well as
legal, to those who are in a soclally and _t‘t@'ﬂi'ﬂ.ll?
digadvantaged positicn, as the petizioper whd brings the
public intersst 1itigation before the court. Th& State or
public authority which is arrayed as a respondent in public
interest litigation chould, in fact, welcome it, as ir would
give it an opportunity to rloht a wropng of Lo rédress an
injustice done to the poor and weaker sectiche of the
communicy whose welfare 15 and must be the prime concern of
the Etate or the public authority. [458 D-F]

1:5. The legal aid movement and public interest
litigation seek to broing Justice to these [orgitten
specinens of humanity who constitute Che Dbulk of the
citizens of India and who are really and truly the "Feople
of Ipgia who gave to themselves this magnificent
Constitution. Pendency of large arrears in the courts’ zannot
be any reason for denying access of justice to the posr-and
weaker sections of the community. (470 B-F]

1:6. The time hao now come when the courts must become
the courts for the poor and struggling masses of chis
country. They must shed their character as upholders of the
earablished order and the statia guo. They must be
senaitised to the nesd of dolng justice Lo the large magges
of people to whom justics has been denied by a cruel and
heartless soclery [or generatlons. The reallsatlon must come
to them that spcial justice is the signature tume of our
Conatitution and 1t ia thalr solemm duty under the
Constitucion To enforce the basic human rights of the poor
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and vulnerable psections of the community and actively halp
in the

453

realisation of the constitutional goals. This new change has
to coms if the judicial system is te become an effective
Instrument of soclal justice [or without Lo, LT cannot
survive for long. Fortunately this change ie gradually
taking place and public Ipcerest litigation 1s playlng a
large part im bringing about thie change. It is through
public interest litigation that the problems of the poor are
now coming to the forefront and the entire cheatre of the
law is changing. It holds out great possibilities for the
future, This writ pecition is one such instance of pukblic
interest litigation. [470 G=H: 471 R-C]

2. It is true that constructlon industry does not Lind
4 place on the schefule to-the Employment of Children Aot,
1938 and the Prohibiclon epacted In sectlon 3 sub-section (
i) of that Act againec the employment of & child who has not
completed hls< fourteenth year.cannot apply to employment in
construction induecry. Buc, apart alteogecher from the
requirement of ComventiopWo. 5% of C the Internaticnal
labour crganisation and-ratified by India, Arcicle 24 of the
Constitution prowides” that'ne child belew Cthe age of 14
shall be employed o work in any factory, or ning or engaged
in any other hazardoys employment. This ik a constituticnal
profiibition which,) even if not followed Up by appropriate
legislation, muset | operate propire wigore and construction
work being plainly apd indubitably 4 hazardobs employment,
it is eclear that " by reason . of thie ~Constituticnal
profibition, no child below -the age of 14 Years can be
allowed te be engaged-.in ctnatruction work:™ Therafcre,
notwithstanding the absence of specification.of construction
industry im the Schedule oo the Bmployment of Children Act
15938, no child below the age of 14" years can be employed in
copnstruction work and the Union-of India as also every state
Government mist ensure that ‘this constitutional mandate is
not viclated in any part of the'Country [474 A-F)

%. Magistrates and Judgea “in the country must’ view
viclaticns of labour laws wilh stolctoess and whenever any
wviplaticns of labour laws are established before them, they
should punish the errant employers by imposing” adequate
punishment. The labour laws are enacted —for improving the
conditicns of workers and the employers cannot be allowed o
buy off immunity agaipst viclaticns of labour laws by paying
a4 paltry [Eine which Cchey would not mind paying, becatse by
vislating the labour laws they would be making profit which
would far exceed the amount of the Iine. IT violatlons of
labour laws are to be punished with meagre flpes, it would
be impossible tTo ensure observance of tThe labgur laws and
tha labour lawe would be reduced to mullicy. They weould
remain mersly paper tigers without any teeth or clawg. [476

-H]

4:1. It is trus that the complaint of the petitionars
in the writ petition is in regard to the violationa af-the
provisicns of warious labour laws desigmed for the welfare
of workmen, and therefore from a strictly traditional pednt
of view it would be only the workmen whoge legal rights are
viplated who would be entitled to approach the court for
judicial redress, Rut the traditicnal rule of stapding which
confines access Lo the judicial process only to those to
whom 1egal injury i caused or legal wrong is done has now
been jeliisonsd by the Suprems Courl and Lhe parrow conlines
within which the rule of standing wae imprisoned for long
years as a result of Inheritance of the Anglo-saxon system
of jurisprudence have been broken and & new dimensicn has
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besn given to the doctrine of

460

locus standi which has rewolutionised the whole concept of
access to  justice in a way not knoun before to the Western
Syatem of jurisprudemce. [477 F-H]

4:2. Faving regard to the peculiar socio economic
copditions prevailing in the country where there Is
conslderable poverty, llliteracy and Ignorance obstructing
and impeding accessibility to the judicial process, it weuld
result In closing the doors of justice to the poor and
deprived sections of the community If the traditional rule
of standing evolved by Anglo-Saxen jurisprudence that only a
person wronged can sue ‘for judicial redress were to be
blindly adbered to and follewed, and it is therefore
Hecessary Lo ewvolve.a new stracegy Dy relaxing this
craditional rule of standing. in order that justice may
become easlly avallable.Co the dowly and the lost. [478 A-C]

43 Where <a pereon or class of persone to whom legal
injury ls/ caused of legal wrong ' is done s by reason of
poverty, ' disability or - socially or econcmically
disadvantaged-poaition not able” tocapproach the Court for
judicial redress, any memper- of Che public acting bonafide
and not out of any extranecus motivacion may mowe the Court
for judlcial redress of - the legal injuty or wrong suffered
by such perscn or/claee of persong and the judicial process
may e set in motion by any public spirited individual or
institution even by addressing a letfer to the court. Where
judicial redress is'scught of a legal injury'or legal wrong
suffered by a person’ or class -of persons who by reason of
poverty, disability. - or _geclally  op ceoncmizally
disadvantaged position -are unable to approach the court and
the court is moved for this purpose by-a member of a public
by addressing a letter drawing the attention of the court to
such legal injury or legal wrong, court would cast asige all
technical rules of procedure amd entértain the letter as a
writ Petition cn the judicial side-and take action upem it
[478 ¢-F)

Here, the workmen whose rights are sald to'have been
viclated and to whem a life of basic human dignity has been
denied are poor, lgnoramt, illiterate-humans-who, by reason
of their poverty and gocial and ecompmic dieability, are
unable to approach the courta for judiclal redress and hence -
the petitiomers have, under the liberalised rule of
standing, leocus standl to maintaln the present writ'peticion
espousing the cause of the workmen. The petitionera are not
acting mala fide or out of extraneous motives aince the
first petitioner is admittedly an organisation dedicated to
cho protecting and enforcement of Fundamencal | Rights, and
making Directive Principles of State Folicy enforceablé and
justiciable.There can be no doubt that it is out of a sense
of publlc service that the present Litigaclon “has been
brought by the petitioners and it is clearly maintainable,

(478 G-H; 479 A-E]

4.4 The Union of India, the Delhi Administration-and”
the Delhi Developoent Authority cannot escape their
obligaticn ko the workmen to ensure observance of the
provisions of wvariocus labour law by its oontractors and for
non-compliance with the laws Dy the CONTracrcors, the workmen
would clearly have a cause of actions against them as
principal employers. So far as to Con [ract Labour
(Regqulation and Abolition} Ret, 1970 18 concerned, section
20 is «clear that if any amenity required Lo be provided
under sections 16 to 18 or 19 for the
461
benefit of the workmen enployed in an establishment is not
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provided by the contractor, the cbligation to provide such
amenity rests on the principal employer. [479 ©-D]

Sectiona 17 and 18 of the Inter-stace Migrant Kerkmen
|Regulacicn of Employment and Conditions of Service) HAct
1979 also make principal employer llable Co make paymant of
the wages to the wages to the migrant workmen employed by
the contractor as alsc to pay the allowances provided under
sections 14 and 15 and to provide the facilities specified
in section 16 of such migrant worksmen. [47% F-G]

Article 24 of the Constltutlon embodles a Fundamental
Right which is plainly and indubicably enforceable against
every one and by reason of its compulsive mandate, no one
can enploy a child below'the age of 14 years in a harzardous
employment. Since, conetruction work i &  hazardous
employment, no child below “the age of 14 7yeara can be
employed in  conatructions WI‘K and thersfore, not only are
the contractors undsr aconstitutional mandate not to employ
any child'below the age of 14 years, but it is also the duty
of the| Upion of JIndia, the Delhi Rdministration and the
Delbi ' Deselopment Authority ko epsure that  this
copstitutional cbligation “is obéyed: by the contractors to
Whom they have entrusted Che oonstructlon work of the
wvarious Asiad Projects. .Similarly the respondants must
ensure compliance with by the contractors of the Provisions
of the equal Remuneration Aot, 1548 a8 they express the
principle of equality embodied in -Article 14 of the
Constitution. [47% G-H; 480 A-D] o

Ro doubt, the \contractors are-llable Co pay the minimum
wage to the workmen employed by-thém under the Minimum Kage
Act 19458 but the OUnicn of India, the Delbd Admipistration
and the Delbi Development Authority who hawe entrusted the
copstruction work to the ocontractops would egually be
reeponsible Lo ensure Lhal Lhe mlnloum wage Is pald to Lhe
workmen by toelr contractors.

[450 G-H] .

£:1. It s true that the present writ petition camnot
be maintained by the petitionsrs unless chey can ghoW some
wiolation of a Fundamental Right, for it is ‘only fox

enforcement right that a writ patition can be salncained in''
this Court under Artlcle 32. But, - certalnly the [ollowing

complaints do legitimately form the subject matter of a wplt
paticion under Article 32; namely, (i} the complaint” of
violation of Article 24 based cn the averment that cHildren
balow the age of 14 years are smployed in the copstruction
work of the Asiad Projects, (il] a&llegation of " mon-
cbeervance of the provisions of the Equal 'Remuneration Act
1946, is In effect and substance a complaint of breach of
the principle of equality before the law ‘enshrined in
Articlie 14; and [1ii) the complaint of non-observance of the
provisions of the Contract Labour (Regulation and Abolition)
Aok 1870 and the Tnterstate lligran: Rorkrmen (Eequlaticns of
lovment and Conditions of Service) Act 1879 as'it ig a
coaplaint relating to viclation of Article 21. HMow the
rlghts and benefits conferred on the workmen employed by a
coptractor under the provisions of Cthe Contract Labour
[Requiaticn and Abolition Aet 1970 and the Inter-State
Migrant Werkrmen Regulation of BEmployment and Conditicns of
Service) heot 1979 which hecams enforcesble woe f. 4-8-1982
are clearly intended to ensure baslic
qE2
buman dlgnity to the workmen and 1T che workmen are deprived
of any of these rights and benefits to which they are
entitled under the provisions of these two pleces of social
walfare legislation, that would clearly be a viclation of
Article 21 by the Union of Indla, the Delhi Administration
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and the Delhi Development Authority which, as principal
amployers, are made statutcrily responsible for securing
such rights and benefits te the workmen; and [iv] the
complaint in regard to non-payment of minimum wage to the
workmen under the Minimum Wages Act 1948, i3 alsc ome
relating te breach of a Fundamental Right enshrined in
Article 23 which is viclated by non-payment of minimum wage
o the workmen,

[431 D-H: 482 A-F]

Maneka Candhi v. Oaiea of India, [1978] 2 SCR &€3;
Francis Coralis Mullin wv. The Administrator of Union
Territeory of Delhl & Others, [1381] 2 BCE 515, applied.

5:2. Many of the fundamental rights enacted in Part III
operate as limitations onh the power of the State and impose
negative cbligaticns e the 5State not to eéncroach on
individaal liberty and they are anforceable only against the
State. But there are certain fundamental rights conferred by
the Constitution” which are enforceable against the whole
world and they are to be found inter alia in Articles 17, 23
and 24. [483 C-Dj

5:3.-Article 23 s ¢learly deaigned to protect the
individual net cnly againat the State but also against other
private citizens. Article 23 is pot limited in its
application against/ tha-Btate but it prohibits *traffic in
muman beings and begar and other aimilar forma of forced
labour® practised | by anyona else. The  prohibition againsc
"traffic in human being and begar and- other ‘similar forms of
forced labour® 13| clearly dintepded to 'he a general
profibition, total “in ita effect.and all pervasive in itas
range and it is enforceable not only against the State buc
alse against  any other pefson indulging 4&n any such
practice. [434 G-H; 485 A)

B:4, The word "hegar® in Artiple 2% is not a word of
common use in English language, but a word of Indian erigin
which like many other worda-has found its way Lo Emglish
vocabulary., It is a form of * forced labour under which a
person is compellad to  work| without recelving| any
remuneration. Begar is thus clearly a film of forced labour.
[485 E-G]

5. Vasudevan v, 5.D. Mittal AIR 1962 Bom. 53 applied.

5:5, It is not merely ‘begar’ which is constituticnally
prohibited by Article 23 but alsoc all othar similar forma of
forced labour. Article 23 strikes at forced labour o
whatever form it may manifast tself, because it is
violative of homan dignity and i8 contrary tocbasic human
valuesa. Toe contend that exacting labour by pasaing some
remuneration, though it be ipnadequate will not attract the
provisions of Article 23 is to unduly restrict'the amplitude
aof the prohibition againat forced labour enacted in Article
23, The contention is not only illfounded, but does not
accord with the principle enunclated by this Court'in Maneka
Gandhi v. Union of India that when interpreting the
provisicna of the Conatitution conferring fundamental
rights, the attempt of the Court should ke to expand-the
reach and ampit of the fundamsntal rights racher than o
attenuate
463
their mzaning and content. The Constitution makers did not
intend to Strike only at certain rorms of rorced labour
leaving it open te the socially or economically powerful
gections of the community to expleit the poor and weaker
sections by rescrting to other forms of forced labour. There
could b no logic or reason in enacting that i a person is
forced to give labour or service oo another without
receiving any remuneration at all, it should be regarded as
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a pernicicus practice sufficient te attract the condemmation
of Article 23, put 1if some remineraticn 1s pald for it, then
it ghould be outaide the inhibition of that Article. To
interpret Article 23 as contended would be reducing Article
23 to a mere rope of sand, Ior 1T would then be Che easiest
thing in an exploitative society for a person belonging to a
socially or eccnomically dominant class to exact labour or
gservice from a person belonging to the deprived and
vulnerable section of the community by paying & negligikble
amount of remuneration and chus escape the rlgour of Arc.
23, It would not be right to place on the language of
Article 23 an interpretation which would emaeculate ita
beneficient provisions ‘apd defeat the very purpose of
enacting them. RArticle 23 s intended to abolish every form
of forced labour. [486 E-H; 487 A-D]

£:6. The words-"other “gimilar forms of forced labour®
are used in Article 23'mot with a wview to imporcing the
particular characteristic of "begar® that labour or service
should be, exacted without payment of any remumeration but
with & "vieW to - Eringing wichin tha escope and ambic of that
Article &1l other forms of forced labour and slnce "begar®
iz ome fomm of forced-labour, the Constitution makers used
the words “cther similar . forma of forced labour®. If the
requirement that labour-or work should’ be exacted without
any remuneration were’imported in other " forms of forced
labour. they would straight-away come within the meaning of
the word "begar® and in that event there would be no need to
have the additional words “other-gimilar fomms of forced
labour.® These words would be” rendered | “futile and
meaningless and it 15 a-well recognised rule of
interpretaticn that the.court” should avedd a-conetruction
which bas the effect of rendering any words used by the
legislature superflucus redundant. [487 E-G]

Tha cbject of adding chese words was clearly ko ‘expand
the reach and ccatent of “Article 23 by including, in
addition to "begar’, other forma of forced labour within the
probibicien of that Article. Ewery form of forced labour,

'begar’ or otherwise, is within the inhibitiom of Article 23

and it makes no difference whather ‘the person who is/forced
to give his labour or service to ancther is-Temunerated or
not. Even if remuneration is paid, “labour supplied by."a
pereon would be hit by Arcicle 23 if it-ie forced labour,
that Is, labour supplled not willingly but as a result pf
force or compulsicn. For example, where a person has antered
inte a contract of pervice with ancther for a pericd of
thres years and he wishes to discontinue serving such other
persan before the expiration of the period of thres wyears,
if & law wers to provide that in such a case the contract
thall be specifically enforced and he shall be Gompalléd to
gerve for the full period of thres vears, it would clearly
amount to  forced labour and such a law  would be- void as
offending Article 23, That is why specific performance of a
contract of service cannot be enforced against an emplojee
464
and the employee cannob be forced by compulsion of law to
continue ko serve the employer. Of course, if there ia a
breach of the contract of service, the employes would be
liable o pay damages to the emplover but he cannot be
forced to continue to serve che employer without breaching
the injuncticn of Article 23. [487 H; 488 A-D]

Bafily v. Aalabama, 217 US 219:55 Law Ed. 15L; quoted
with approwval,

5:7. Bven if a person bas contracted with another te
perforn service and there Is consideration for such service
In the shape of ligquidatlon of debt or even remuneratlon, he
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cannot be forced by compulsicn of law or otherwise, to
continue te perform such service, as that would be forced
labour within the inhibiticn of Article 22, which strikes at
every form of forced labour even 1 1T has 1ts origin in a
ceptract woluntarily entered inte by the persen obligated to
provide labour or service, [or the reasons, namely; (l) it
offenda againat human dignity to compel a person to provide
labour or service Lo another if he does nol wish Lo do 89,
even though it be breach of the contract entered into by
him; (LL) thers should be no serfdom of inveluntary
servitude in & free democratic India which respects the
dignity of the individual and the worth of the human perscmj
(111] in a country like India whers there 1s 80 much poverty
and unemploymant and there. ia ne equality of bargaining
power, a contract of service may appear on lte face
woluntary but it may, in-reality, ke inveluntary, because
while entering intc the” contract the employee Ly reascn of
his econcmically” helpless condition, may hawve been faced
with Hobsgn's chojce, either .to starve or to submit to the
axploitative terms dictated-by the powerful employer, It
would be a travesty of justice to hold the employee in such
4 cage to the Terms of the contract and to compel him to
serve the employer even though he may not wish to 4o s2,
That would aggravate the-ipequality and injustice from which
the enployes even' otberwise suffers on' account of his
ecoponically disadvantaged pesition and lepd the authority
of law to the exploitation of the poct-helpiess employse by
the economically pewerful employer. ~Rrticls'2) therefore,
provides that no one' shall be ~forced to provide labour or
service against his. will, even though 4t be under a
contractor of service. {490 C-H)

Pollock w. Williams, 322 US 4:83 Lawyers Edm., 1088;
referred to.

E:8. Where a parscn providea labour or services to
ancther for remaneraticn which.is less than the minimm
wage, the labour or service provided by him clearly falls
within the acope and ambit of, the words “forced’ labour®
undar Article 23. Such a person would b entitled to come tor
the court for enforcemsnt of his. fundamental right' under
Article 23 by asking the court to dipect pdyment of the
minfmum wage to him so that the labéur or servics provided
by hin ceases to be "forced labour® and - the breach of
Artfcle 23 is remedied. [492 F-Gl

5:9. Ordinarily neo one would willingly supply.labour’ or
service to another for less than the minimum wage, when he
knowe that wunder the law he is entitled to 'get minimum wage
for the labour or service provided by him. Thersfore when a
person provides labeur or service to ancther against reseipt
of rempuneration which 1s less than the minimum wage, he 1s
accing under the force of
465
some compulsion which drives him to work though he'ls paid
leaa than what he ia entitled under law to receive. What
Article 23 prohibits is “forced labour® that 1s labour or
service which a persocn is forced to provide.® [491 B-D)

5:10. "Force® which would make such labour OF service
rforced labour® may arise im several ways. It may be
physical force which may compel a perscn to provide labour
or gervice to another or it may be force exsrted through a
legal provision such as a provisicn for impriscnment or fime
in case the emplojyea [ails to provide labour or service or
it may even be compulsicn arising from hunger and poverty,
want and destituticn. Any facter which deprives a person of
a choice of alternative and compels him to adopt cne
particular course of actichn may properly De regarded as
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‘force’ and if labour or service i compelled as a result of
such ‘force’, it would be “forced labour’. Where a person is
suffering from hunger or starvation, when he has no
regources at all ©o [lght dlsease or ©o fe=d his wife and
children or even to hide their nakedness, where utter
grinding poverty has broken his back and reduced him to a
state of helplessness and despalr and where no other
employment 1s awvallable te alleviate the rigour of his
poverty, ke would have no choice but to accept any work that
comeg his way, even If the remuneration offered to him is
less than the minimum wage. He would be in no position to
bargain with the employer; he would have to accept what ia
offered to him, And in d2ing 8o he would be acting not as a
free agent with a cholce between altermatives put under the
compulsion of economic” ciroumstances and the labouwr of
service provided by him weold ke clearly ‘forced labeur®,
The word ‘forced’ should not obe read in a nareew and
restrloted manner 80-as Lo befonfined only to physlcal or
legal ‘force’ particularly when the naticnal character, its
fundamental ‘documént has promised “to build a new sccialist
republic where  there will ‘be socic-econcmic justice for all
and every cne shall have the right to work, to education and
to adequate means of livelihood., The constitutlon makers
hawve given us cne /‘of the most remarkable documents in
history for ushering dn a new socic-economic order and the
Conetitution which they have forged for us has a social
purpose and an economie missien and; therefore, every word
or phrase in the 'Constitution must e Intarpreted in a
manner which would'advance the-soCio-economic objective of
the Constitution. It.is a faot that in a capitalist soclety
economic circumstances “exert-much greater presture on an
individual in driging him to a particular courss of action
than physical compulsion or force of legislative provision.
The word ‘force’ must therefore be congstrued to include not
only physical or legal forde bat force arising from the
compulelon of eccnomic circumetances which leaves no choice
of altermatives to a person in (want and compels’ him to

received for it is less than the minimum wage. Of course, if
a person provides labour or servics- to  another . againat
recelpt of the minimum wage, it would not be possible to say
that the labour or service provided By him is  “fovced
lapour® because he gets what Ne 1s entitled underlaw to
repeive. No infersnce can reascnably be drawn in such a case
that he is forced to provide labour or service for the
simple reapen that would be previding labouf or pezvice
against receipt of what is lawfully payable to him just like
any other person who 16 not under the [Corce of, any
compulsion. [491 D-H; 492 A-E]

6. Wherever any fundamental right which is enforéeable
againet private individuala such a8, for example, a
fundamental right enacted in Article 17 or 23
46H
or 24 is being viclated, it is the constitutional obligation
of the State te take necessary ateps for the purpose. of
interdicting such wiclation and ensuring cbservance of the
fundamental right by the private individual whe is
transgressing the same. The Efact that the person whose
fundamental right is-viclated can always approach the court
for the purpose of enforcement of his fundamental right,
cannot absolve the State from its constitutional obligation
Lo see that there 1s no viclaticn of the fundamental right
of guch perscn, particularly when he belongs to the weaker
section of humanity and is unable Eo wage & legal battle
against a strong and powerful cpponsnt whe is  expleiting

provide labour of service even though the remuneration:
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him. [4%3 A-D]

JUDCHENT ¢

CRIGINAL JURISDICTION: Writ Petitlon Mo, Bl43 of 1981,

(indar article 32 of the Constitution of India)

Gowind Mukboty in perscn and A.X. Ganguli for the
petiticmer.

Miss R. Bubhashini for Respondent Mo. 1.

H.C. Talukdar and R.N. Poddar for Respondents MNos.S and
&,

Lardar Bahadur Saharys and Vishnu Bahadur Saharya for
Respondent Ho. 7.

The Juidgment of the Court was delivered by

EHAGHRTI, 4. This is-@writ petition brought by way of
public incerssc litigacion in grder to ensursa cheervance of
the provisions of warious labour laws in relaticn to workoen
employed in_ -the  comstructiom’ werk of varicus projects
comnected with the Aslan Games. The matter was brought to
the attenticn of the Court- by tha 1st petiticner which ie an
crganisation formed for the purpose of protecting democratic
righte by mneans of  a lecter addressed to one of us
{Bhagwatl, J.). The leckdr was baged co.a report made Ly a
team of thres soclal sclentists who were commieslionsd by the
lst petitismer Tor the purposs of investisating and
inquiring into the conditions under - which the worknen
engaged in the various Asiad Frojects were working. Since
the letter addresodd by the lst-petitionsr was based on the
report made by Chree. social ~Ecientists -atter personal
investigation apd study, §t -was treated as a writ petition
on the Jjudiclal side and motice was issued” upon it inter
alia to the Union of India, Delhd Development Rutharity and
Delni Adminiscration which '
467 \
were arrayed as respondents ‘to the writ petition. These
regpondents filed chelr respective affidavits in /reply to
the allegations contained in the writ petition and an
atfidavit was Iiled on behalfl of the petitioner in rejoinder
to the affidavics in reply and che'wriz peticien was argued’
before us on the basis of theses pleadings,

fore we procesd to deal with the facts-glving rise o

this writ petition, we may repeat what we have paid €arlier
in various orders made by us from time to time -:lgafing with
public interest litigaticn. We wish to point out with all
the emphasle at our command that public interést 1itlgatlion
which is a etrategic amm of tha legal ald movement and which
is Intended to bring justice within the reach of the poor
magges, who oonstitute the low wisibility area of humanicy,
i6 a totally different kind of litigaticn from the ordinary
traditional lirigacion whicn is essentially of an'adversary
character where thers Ie a dispute betwesn two litigating
parties, one making claim or seeking relief agalngk the
other and that other opposing such claim or resieting such
rellef. Public Interest litigation is brought before -Lthe
court not for the purpose of enforcing the right of one
individual against another as happens in the case of
orainary litigation, but it is intended to promote and
vindicate public interest which demands that vielations of
constitutlopal or legal rlabts of large numbets of people
who are poor, lgnoranmt or in a socially or economically
disadvantaged position ehould not oo  unnoticed and
unredresged. That would be destructive of the fule of Law
which forms one of the essencial elements of public intersst
in any democracic form of govermment. The Rule of Law doas
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not mean that the protection of the law must be available
only to a fortunate few or that the law should be allowed to
be preatituted by the vested interests for protecting and
upholding the status quo under the culse of enforcement of
their civil and pelitical rights, The poor too have civil
and political rights and the Rule of Law is meant for them
also, though today it exists only on paper and net dn
reality. If the sugar barcne and the alcchol kinge have the
Fundamental Right to carry on their business and to fatten
thelr purses by expleiting the copsuming public, have che
‘chamars’ belonging to the lowest strata of soclety no
Pundamental Right to eazn an honest living chrough cheir
sweat and toil 7 The farmer can approach the courts with a
formidable army of distinguished lawyers paid in four or
five figures per day and if their right to exploit is upheld
against the government undeY the label of Fundansntal Right,
the courts are praised for their boldness
463
and courage and their independence and fearlessness are
applauded and aecclaimed. But, 1f khe Fundamental Right of
the poor -and-Helpless victims.-of imjustice is sought to be
enforced by public Interest litigacion, Che so called
champions of human rights {rown upon it as waste of time of
the highest court in the land, which,'according Co them,
should not engage itsell in such small and trifling matters.
Horeowver, these sge=lf-styled human rights activists forget
that civil and political rights, pricelets amd invaluable as
they are for freedom and democracy, &imply do'not exist for
the vast masses of ', our pecple. Large nutbers of men, women
and children who comstitute . fhe bulk of our population are
today living a sub-human existence in condiclons'of abject
poverty: utter grinding poverty has broken. cheir back and
gapped thedr moral Cibre. They have po falth in Che existing
social and economic gystem. What civil and political Tights
are these poor and deprived-gectiong” of Mumanity going to
enforce 7 This was brought oub. forcibly by W. Paul Gormseley
at the Silver Jubilee Celsbrations of the [DOniversal
Declaration of Human Rights at the' Banaras Hindu University:
“Since India is one of those countries which has
glven a pride of place to the baslc buman rights and
fresdoms in its Constitution in 1ies _chapter .ca
Fundamental Rights and on the Directive Principles cf
State Policy and has already completed twenty-five
yearsd of independence, fthe gquestion may be raised
whether or not the Fundamental Rightsenshrined. in our
Comstituticn have any meaning to the  millions of our
people to whom food, drlnking water, tlimely medical
facilities and relief from disease and disaster,
education and job opportunicies sfill rémain
unavoidable, We, im India, should on this -occasica
gtudy the Human Rights declared and defined- by the
United Maticne and compare them with the) righta
available in practice and secured by the law ‘of our
country.”
The coly seclution for making clvil and political rights
meaningful to these large sections of society would be to
remake the material conditions and restructure the social
and sconomic order o that they may be able to realise the
economic, sccial and cultural rights. There is indeed close
relationship between clvil and political rights on the one
hand and economlc, &oclal and cultural righes on the other
and this relaticnship is 30 obvious that the International
483
Human Rights Conference in Tehran called by the General
Asserkly in 1968 declared in a final proclamation:




72 The Equal Remuneration Act, 1976: Identifying the Affirmative Initiative & Challenges in the Implementation of the Act

http: //JUDIS.NIC.IN SUPREME COURT OF IMDIA Fage 13 of 32

*Since human rights and fundamental freedoms are
Iodivisible, the full reallsatlea of eivil and
political rights without the enjovment of economic,
gocial and cultural rights is impossible."

0Of course, the task of restructuring the social and economic
ordar 50 that the social and econcmic rights become a
meaningful reality For the poor and lewly secticns of the
community is cne which legitimately belongs ©to the
legislature and the executive, but mere initiation of sacial
and eccnomic rescue programmes by the executive and the
legislature would not be encugh and it is only through
multidimensional strategies including publie interest
litigation that these so¢ial and economic rescue programmes
can be made affective. Miblic interest litigation, as we
copceive it, Iis essentially a co-cperative or collaborative
effort on the part -of the petitioner, the State or public
authority and the court to, secure observance of the
constisutional of legal rights, benefits and privileces
conferred upon the vulnerable $ectlons of the commnlty and
to reach | social - justice to® them. The State or public
authority-agaisist whom public interest litigaticn is brousht
should be as much interested in ensuring basic human rights,
constitutional as wall as “legal, to those who are in a
socially and eccaogically disadvantaged ' position, as the
pecitioner who brings the public interest litigation before
the Court. The state or public authority which is arrayed as
& respondent in public interest litigation should, in fact,
welcome it, as it would give it-an opportunity to right a
wrong or to redress an injustice done to the podr and weaker
sections of the :m'uw._ﬂi.'r.y wheose welfate is-and must be the
prime concern of the State or-the public authority.

There is a misconception in the _umm of somh lawyers,
journalists and men in pubiic 1ife thai- public interest
litigazion ie unnecessarily cluttering -up the Ciles of the
court and adding te the alpeady ‘staggering arrears of caces
which are pending for long years and 1t should not thecefors
be apcouraged by the court. Thls(is, o our mind, a totally
perverse wview amacking of  elirdsr and sotatus guolot
approach. Those who are decrying piblic interest litisation
do not seam to realise that courte are not-meant only for
the rich and the well-to-do, for the landlopd’ and the
gentry, for the Business magnate -

470

apd che industrial tycoes, but they exist also for'the peor
and the down-trodden the have-nots and 'I:M_ handicapped and
the half-hupory millicos of ocur countrymed:” So far the
courts have been used omly for the purposs . of vindlcating
the rights of the wealthy and the affluent. It .1.# only thess
privileged classes which have been able to approach’ the
courts for protecting their vested Interests. It is Gnly the
mapeyed who have so far had the golden key to unlock the
doore of justice. But, now for the First time the pogtals of
the court are belng thiown open to the pooc amd Clwe'down-
trodden, the ignorant and the 11literats, and their.caces
are coming before the courts through public interest
licigation which has Eeén made possible by the recent
judgment daliversd by this Court in Judges Appointment and
Trapnafer cases. Millienw of persens belonging to the
deprived and wulnerable secticns of numanity are looking to
the courts for improving their 1ife conditions and making
basic human righta mning:u‘.l. for them. They have besn
ocrying for justice but their cries have so far besn in the
wilderness. They have been suffering injustice silently with
the patience of a rock, without the strength even to shed
any tears. Mahatma Gandhi once sald to Curudey Tagore, "I
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